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THE  FEDERAL  GRAND  JURY 

Leonard  B.  Boudin* 

The  federal  grand  jury,  originally  designed  as  a  protection  from 
government  oppression  of  individual  liberties,  has  been  trans¬ 
formed  into  another  weapon  in  the  government’ s  investigative  ar¬ 
senal.  Mr.  Boudin  examines  the  grand  jury  and  its  relation  to  the 
grand  jury  witness  and  the  criminal  defendant.  Concluding  that 
reform  is  urgently  needed  if  the  grand  jury  is  to  fulfill  its  tradi¬ 
tional  role,  the  author  suggests  several  specific  areas  that  require 
legislative  reform. 

The  grand  jury,  like  other  legal  institutions,  can  be  both  an  instru¬ 
ment  of  justice  and  an  instrument  of  oppression.  In  today’s  society, 
with  “law  and  order”  a  byword  and  federal  criminal  legislation  expand¬ 
ing  rapidly,  strong  safeguards  will  be  increasingly  needed  to  protect 
the  individual  from  government  oppression  and  lawlessness.  The  grand 
jury  can  play  a  significant  role  in  this  vital  protection,  but  not  without 
major  reforms  in  its  current  use,  because  the  traditional  role  of  the 
grand  jury  as  the  arbiter  of  government  prosecution  has  been  eroded  by 
recent  government  practice  and  Supreme  Court  decisions  to  a  status 
as  merely  another  weapon  in  the  government’s  fact-finding  arsenal. 

Long  a  part  of  our  criminal  justice  system,  the  grand  jury  has  had 
a  tumultuous  history.  Indeed,  the  beginnings  of  the  grand  jury  system 
can  be  traced  back  to  the  time  of  the  Norman  Conquest  of  England.* 1 

*  B.S.S.,  City  College  of  New  York;  LL.B.,  St.  John’s  University  School  of  Law. 
Partner  of  the  law  firm  of  Rabinowitz,  Boudin  &  Standard,  New  York,  N.Y.  Mr.  Boudin 
is  currently  a  Senior  Fellow,  Center  of  Criminal  Justice,  Harvard  Law  School.  In  1970- 
1971  he  served  as  Visiting  Professor  from  Practice,  Harvard  Law  School. 

1  Some  authorities  are  of  the  view  that  the  criminal  grand  jury  began  with  the  Assize 
of  Clarendon,  issued  by  Henry  II  in  1166.  See  1  W.  Holdsworth,  A  History  of  Eng¬ 
lish  Law  312-27  (7th  ed.  1956);  1  J.  Stephen,  A  History  of  the  Criminal  Law  of 
England  184-86,  250-58  (1883).  It  is  noteworthy  that  the  grand  jury  has  been  elim¬ 
inated  in  England.  The  Criminal  Justice  Act  of  1948,  11  &  12  Geo.  6,  c.  58,  §  83,  sched. 
10,  pt.  I;  Administration  of  Justice  (Miscellaneous  Provisions)  Act  of  1933,  23  &  24  Geo. 
5,  c.  36,  §  1. 
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By  the  time  the  United  States  Constitution  was  adopted,  the  grand  jury 
had  become  accepted  as  a  screening  device  to  allow  prosecution  of  only 
those  persons  whom  it  had  probable  cause  to  believe  were  guilty  of  a 
crime.2  This  function  was  formalized  in  the  fifth  amendment  to  the 
Constitution:  “No  person  shall  be  held  to  answer  for  a  capital  or  other¬ 
wise  infamous  crime,  unless  on  a  presentment  or  indictment  of  a  Grand 
Jury  .  3  The  judicial  charges  to  grand  juries  in  the  nineteenth 

century  implemented  the  command  of  the  fifth  amendment  by  empha¬ 
sizing  the  grand  jury’s  duty  to  indict  only  upon  evidence  that  would 
support  a  conviction  by  a  trial  jury.4 

In  recent  years,  however,  as  the  scope  of  federal  criminal  law  has 
expanded  both  in  the  regulation  of  business  and  in  the  area  of  organized 
crime  and  political  conspiracy,  the  federal  grand  jury  has  assumed  a 
broad  investigative  role  and  a  corresponding  potential  for  conduct 
which  may  result  in  embarrassment,  infamy,  and  reprisal  to  innocent 
individuals.  Unless  measures  are  taken  to  limit  the  potential  abuses  of 
this  new  role,  the  grand  jury  may  lose  its  original  identity  as  a  guardian 
of  individual  rights  and  an  instrument  of  truth. 

It  is  convenient  to  separate  a  discussion  of  the  problems  of  the  grand 
jury  into  two  parts— those  which  involve  witnesses  and  those  which 
involve  indicted  or  de  facto  defendants.  The  distinction  is  not  always 
clear,  since  a  witness  may  also  be  a  potential  defendant  and  can  inad¬ 
vertently  waive  a  constitutional  right  or  privilege.  If  the  witness  is 
never  charged  with  an  offense,  this  waiver  is  not  critical,  unless  it  be¬ 
comes  a  lever  for  unauthorized  intrusion;  but  if  he  should  be  charged, 
the  waiver  could  override  and  irreparably  impair  his  constitutional  pro¬ 
tections.  Such  a  potential  defendant  is  entitled  to  have  his  rights  pre¬ 
served  throughout  the  criminal  proceeding.  Therefore,  every  part  of 
the  proceeding  which  involves  a  witness  should  protect  that  individ¬ 
ual’s  rights,  since  he  may  ultimately  become  a  defendant.5 

2  The  grand  jury,  often  referred  to  as  a  barrier  between  the  government  and  a  citi¬ 
zen,  traditionally  protects  the  latter  against  oppressive  prosecution.  Kuh,  The  Grand 
Jury  “ Presentment Foul  Blo'iv  or  Fair  Flay?,  55  Colum  L.  Rev.  1103,  1107-09  (1955). 

3  U.  S.  Const,  amend.  V. 

4  See  Charge  to  Grand  Jury,  30  F.  Cas.  992,  993-94  (No.  18,255)  (C.C.  Cal.  1872); 
Charge  to  Grand  Jury,  30  F.  Cas.  998,  999  (No.  18,257)  (C.C.  Md.  1836). 

5  While  it  may  be  technically  possible  to  distinguish  between  a  witness  and  a  defend¬ 
ant  by  whether  or  not  the  individual  has  been  indicted,  it  has  been  held  that  many 
rights  of  defendants  must  attach,  not  at  indictment,  but  when  a  witness  has  reasonable 
cause  to  fear  danger.  Hoffman  v.  United  States,  341  U.S.  479,  486  (1951).  An  even 
more  recent  view  requires  full  protection  when  the  investigative  process  “has  begun 
to  focus  on  a  particular  suspect.”  Escobedo  v.  Illinois,  378  U.S.  478,  490  (1964);  see 
notes  111-113  infra  and  accompanying  text. 
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Grand  Jury 

The  Grand  Jury  Witness 

The  witness  at  today’s  grand  jury  hearing  faces  a  host  of  legal 
problems,  many  of  which  stem  from  rules  established  when  the  grand 
jury  was  truly  a  screening  device  and  which  now  conflict  with  the  more 
modern  view  of  individual  rights.  Witnesses  in  early  grand  jury  pro¬ 
ceedings6  were  denied  the  right  to  challenge  the  jurisdiction  of  the 
court  or  grand  jury  over  the  subject  matter  under  inquiry,7  were  re¬ 
quired  to  answer  questions  even  in  the  absence  of  a  specific  charge 
against  a  particular  person,8  and  were  not  permitted  to  contest  the 
relevancy  and  materiality  of  the  grand  jury’s  questions.9  In  general, 
witnesses  were  required  to  cooperate  completely  with  the  grand  jury, 
unless  the  most  fundamental  constitutional  rights  were  threatened.10 

Today’s  grand  jury  witness  is  accorded  very  few  of  the  basic  rights 
which  the  greatly  revamped  modern  rules  of  waiver,  privilege,  and 
immunity  so  firmly  safeguard.* 11  Most  significantly,  the  witness  must 
submit  to  virtually  unlimited  grand  jury  questioning  with  respect  to 
criminal  matters,  his  constitutional  rights  endangered,  without  the  bene¬ 
fit  of  counsel.  Our  society  has  no  comparable  institution  which  sanc¬ 
tions  such  interrogations  of  a  person  “legally”  denied  counsel. 

6  Early  in  this  sense  means  about  the  beginning  of  the  twentieth  century,  when  the 
grand  jury  began  to  shift  more  radically  from  a  screening  device  to  an  investigative 
force. 

7  Blair  v.  United  States,  250  U.S.  273,  282  (1919). 

8  Hale  v.  Henkel,  201  U.S.  43,  59,  65  (1906).  The  Court  in  Hale  required  the  witness 
to  answer  even  though  no  particular  person  had  been  charged.  While  the  intent  of  the 
Court  was  to  further  the  screening  capability  of  the  grand  jury,  it  was  not  difficult  to 
employ  this  same  holding  to  advance  the  grand  jury’s  investigative  power.  As  a  result, 
Hale  may  be  said  to  have  foreshadowed  the  shift  in  the  purposes  of  the  grand  jury. 

9  Nelson  v.  United  States,  201  U.S.  92,  114-15  (1906). 

10  Dicta  in  Hale  and  Blair  suggest  the  right  of  a  grand  jury  witness  to  assert  his  own 
fourth  and  fifth  amendment  rights.  See  Blair  v.  United  States,  250  U.S.  273  (1919);  Hale 
v.  Henkel,  201  U.S.  43,  71  (1906);  notes  49-102  infra  and  accompanying  text.  The 
right  of  a  grand  jury  witness  to  assert  his  privilege  against  self-incrimination  was  upheld 
several  years  earlier  in  connection  with  a  constitutionally  insufficient  grant  of  immunity. 
Counselman  v.  Hitchcock,  142  U.S.  547  (1892).  For  a  discussion  of  present  day  prob¬ 
lems  with  immunity,  see  notes  83-102  infra  and  accompanying  text. 

11  See,  e.g.,  Kastigar  v.  United  States,  40  U.S.L.W.  4550  (U.S.  May  22,  1972),  affyg 
Stewart  v.  United  States,  440  F.2d  954  (9th  Cir.  1971)  (use  immunity  held  constitutional); 
Miranda  v.  Arizona,  384  U.S.  436  (1966)  (waiver  of  rights  must  be  evidenced  by  an 
affirmative  act  and  only  after  the  suspect  comprehends  those  rights) ;  Murphy  v.  Water¬ 
front  Comm’n,  378  U.S.  52  (1964)  (use  immunity  upheld  in  dual  jurisdictional  situ¬ 
ation);  McNabb  v.  United  States,  318  U.S.  332  (1943)  (confessions  obtained  from 
suspects  detained  an  unreasonable  length  of  time  without  coming  before  a  judicial 
officer  are  inadmissible);  Sullins  v.  United  States,  389  F.2d  985  (10th  Cir.  1968)  (record 
must  show  that  the  accused  was  offered  counsel  and  knowingly  rejected  the  offer). 
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Summoned  before  the  grand  jury,  the  witness  is  faced  with  “a  bar¬ 
rage  of  questions,  often  improper  in  the  normal  judicial  setting,  thrown 
at  him  by  a  group  of  reasonably  intelligent  citizens  excited  at  the 
prospect  of  playing  both  lawyer  and  detective.”  12  This  questioning  is 
conducted  by  a  prosecuting  attorney  and  thus  embodies  all  of  the 
characteristics  of  a  judicial,  criminal  proceeding.  Faced  with  such  ques¬ 
tioning,  the  witness,  standing  alone,  is  likely  to  become  confused. 
Nevertheless,  he  is  required  either  to  invoke  his  fifth  amendment  right 
to  remain  silent,  which  may  create  suspicion  and  subject  him  to  a  con¬ 
tempt  charge,  or  to  make  a  statement  which  might  be  used  against  him 
in  a  subsequent  trial.  Is  there  any  wonder  why  so  much  litigation  con¬ 
cerning  grand  jury  proceedings  has  arisen?  Much  of  this  litigation  has 
involved  specific  constitutional  rights,  the  waiver  of  these  rights,  and 
immunity  from  prosecution.  It  will  be  useful  to  examine  in  detail  some 
of  the  more  recent  cases,  bearing  in  mind  the  impact  that  the  absence 
of  counsel  must  have  on  the  witness. 

FIRST  AMENDMENT  RIGHTS 

Federal  grand  juries  have  less  than  a  clean  slate  with  respect  to  the 
first  amendment.  The  era  of  the  alien  and  sedition  laws  was  charac¬ 
terized  by  intemperate  judicial  charges  to  grand  juries  which  were  in¬ 
consistent  with  a  concern  for  first  amendment  rights.13  It  was  not, 
however,  until  the  late  1940’s  that  grand  juries  began  vigorous  inquiry 
into  allegedly  dissident  political  associations,  including  the  independent 
secretariat  of  the  United  Nations,14  subpoenaing  the  very  targets  of  the 
investigations,  and  paralleling,  sometimes  even  duplicating,  congres¬ 
sional  committee  investigations.15  Recently,  there  has  been  a  resurgence 
of  such  grand  jury  investigations  into  at  least  marginally-protected  ac¬ 
tivities,  resulting  in  the  assertion  by  scholars,  newspapermen,  and  others 
of  first  amendment  rights.16 

The  most  celebrated  case  involved  a  clash  between  the  alleged  first 


12  Meshbesher,  Right  to  Counsel  Before  Grand  Jury,  41  F.R.D.  189,  190  (1966). 

13  1  C.  Warren,  The  Supreme  Court  in  United  States  History  165-67  (rev.  ed. 
1937). 

14  See  N.Y.  Times,  Dec.  3,  1952,  at  1,  cols.  7-8.  See  generally  R.  Brown,  Loyalty  and 
Security  77-81  (1958). 

15  Compare  Hearings  on  the  Activities  of  United  States  Citizens  Employed  by  the 
United  Nations  Before  the  Sub  comm,  to  Investigate  the  Administration  of  the  Internal 
Security  Act  and  Other  hiternal  Security  Laws  of  the  Senate  Comm,  on  the  Judiciary, 
82d  Cong.,  2d  Sess.  &  83d  Cong.,  1st  &  2d  Sess.,  pts.  1-6  (1952-1954)  with  N.Y.  Times, 
Dec.  3,  1952,  at  1,  cols.  7-8.  See  generally  R.  Brown,  Loyalty  and  Security  77-81  (1958). 

16  See  Comment,  Federal  Grand  Jury  Investigations  of  Political  Dissidents,  7  Harv. 
Civ.  Rights— Civ.  Lib.  L.  Rev.  432  (1972). 
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amendment  right  of  a  newspaper  reporter  to  protect  his  news  sources 
and  the  necessity  for  grand  jury  investigations.17  Earl  Caldwell,  a  black 
reporter  for  the  New  York  Times ,  had  obtained  confidential  informa¬ 
tion  about  the  Black  Panther  Party  and  was  subpoenaed  by  the  federal 
grand  jury  for  the  Northern  District  of  California  to  testify  about  in¬ 
terviews  he  had  conducted  with  officers  of  the  party.  Both  Caldwell 
and  the  Times  moved  to  quash  the  subpoena,  asserting  that  the  inter¬ 
views  were  privileged  and  that  disclosure  would  have  “a  drastic  chilling 
and  repressive  effect  on  First  Amendment  freedoms.”  18 

The  district  court  agreed  that  there  was  a  valid  confidential  relation¬ 
ship  to  be  protected,  but  at  the  same  time  recognized  the  public  duty 
to  testify  in  a  grand  jury  proceeding.  Accordingly,  the  court  required 
Caldwell  to  appear  before  the  grand  jury  under  a  protective  order  which 
prohibited  the  grand  jury  from  requiring  him  to  reveal  his  sources  of 
information  or  the  statements  made  to  him  without  “a  showing  by  the 
Government  of  a  compelling  and  overriding  national  interest  .  .  .  .”  19 
Caldwell  nevertheless  failed  to  appear  and  was  cited  for  contempt.  He 
appealed,  asserting  that  his  mere  attendance  at  the  grand  jury  pro¬ 
ceeding  would  destroy  the  relationship  of  trust  and  confidence  he 
enjoyed  with  his  news  source.  The  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  agreed,20  comparing  the  grand  jury  proceeding  to  a 
legislative  investigation,  in  which  the  sacrifice  of  first  amendment  free¬ 
doms  had  been  required  “only  where  a  compelling  need  for  the  par¬ 
ticular  testimony  is  demonstrated.”  21  Because  the  Court  of  Appeals  ruled 
in  favor  of  Caldwell,  the  problem  of  testifying  without  counsel  was  not 
reached.22 

The  Supreme  Court  decided  Caldwell  and  two  similar  cases23  this 
term  by  a  five-to-four  vote.  To  Justice  White,  writing  for  the  majority, 
the  issue  was  relatively  simple— 1)  citizens  generally  owe  testimony  to 

17  In  re  Caldwell,  311  F.  Supp.  358  (N.D.  Cal.  1970). 

is  Id.  at  360. 

19  Id.  at  362. 

20  Caldwell  v.  United  States,  434  F.2d  1081  (9th  Cir.  1970),  rev’d  on  other  grounds 
sub  nom .,  Branzburg  v.  Hayes,  40  U.S.L.W.  5025  (U.S.  June  29,  1972).  It  must  be  rec¬ 
ognized  that  the  beneficient  rule  of  Gibson  v.  Florida  Legislative  Investigation  Commit¬ 
tee ,  here  applied  to  grand  juries,  constituted  a  clear  break  with  such  cases  as  Braden  v. 
United  States ,  Wilkinson  v.  United  States ,  and  Barenblatt  v.  United  States.  Gibson  v. 
Florida  Legislative  Investigation  Comm.,  372  U.S.  539  (1963);  Braden  v.  United  States, 
365  U.S.  431  (1961);  Wilkinson  v.  United  States,  365  U.S.  399  (1961);  Barenblatt  v. 
United  States,  360  U.S.  109  (1959). 

21  434  F.2d  at  1085-86;  see  note  19  supra  and  accompanying  text. 

22  The  district  court  had  recognized  the  necessity  of  counsel  by  including  in  the 
protective  order  authorization  for  consultation  with  counsel  outside  the  grand  jury 
room  during  testimony.  311  F.  Supp.  at  362. 

23  Branzburg  v.  Hayes,  40  U.S.L.W.  5025  (U.S.  June  29,  1972). 
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grand  juries,  2)  reporters  are  not  entitled  to  special  favors,  and  3)  there 
is  no  reason  why  “the  public  interest  in  law  enforcement  and  in  ensur¬ 
ing  effective  grand  jury  proceedings  is  insufficient  to  override  the  con¬ 
sequential,  but  uncertain,  burden  on  news  gathering  .  .  .  .”  24  Justice 
Stewart’s  dissent  criticized  the  majority  holding  saying  that  the  “Court’s 
crabbed  view  of  the  First  Amendment  reflects  a  disturbing  insensitivity 
to  the  critical  role  of  an  independent  press  in  our  society,” 25  and 
adopted  the  reasoning  of  the  court  of  appeals  in  Caldwell.  Justice 
Douglas,  dissenting,  took  a  more  advanced  position  which  would  grant 
a  newsman  absolute  immunity  from  subpoena.  Concurring,  Justice 
Powell  maintained  that  “no  harassment  of  newsmen  will  be  tolerated.”  26 
He  added: 

if  the  newsman  is  called  upon  to  give  information  bearing  only 
a  remote  and  tenuous  relationship  to  the  subject  of  the  investiga¬ 
tion,  or  if  he  has  some  other  reason  to  believe  that  his  testimony 
implicates  confidential  source  relationships  without  a  legitimate 
need  of  law  enforcement,  he  will  have  access  to  the  Court.27 

The  future,  of  course,  will  determine  the  impact  of  the  Court’s 
decision  in  light  of  Justice  Powell’s  opinion.  In  any  event,  it  is  sufficient 
to  note  that  compelling  testimony  will  clearly  have  a  “chilling  effect” 
upon  reporting,  that,  like  Gravel  v.  United  States ,28  it  will  add  sub¬ 
stantially  to  grand  jury  power,  and  that  it  will  render  the  press  not  only 
an  investigative  arm  of  the  government,  but  also  a  testimonial  arm  dur¬ 
ing  the  subsequent  criminal  trial.29  More  generally,  the  decision  is 
reminiscent  of  the  Court  era  typified  by  American  Communications 
Association  v.  Bonds*0  Dennis  v.  United  States?1  and  similar  cases  in 
which  the  Court  was  particularly  insensitive  to  claims  by  allegedly  sub¬ 
versive  organizations  that  they  were  being  denied  basic  rights. 

The  controversy  over  the  Pentagon  Papers  led  to  grand  jury  pro¬ 
ceedings  in  Massachusetts  in  which  scholars  from  Harvard,  Princeton, 
and  the  Massachusetts  Institute  of  Technology  were  subpoenaed  to  state 
their  connection  with  the  documents.32  The  district  court  declined  to 

24  Id.  at  5032-33. 

25  Id.  at  5043. 

26  Id.  at  5039. 

27  Id. 

28  40  U.S.L.W.  5053  (U.S.  June  29,  1972). 

29  See  Branzburg  v.  Hayes,  40  U.S.L.W.  5025  (U.S.  June  29,  1972). 

30  339  U.S.  382  (1950). 

31  339  U.S.  162  (1950). 

32  In  re  Popkin,  —  F.  2d  —  (1st  Cir.  1972);  In  re  Falk,  332  F.  Supp.  938  (D.  Mass. 
1971);  In  re  Rodberg,  332  F.  Supp.  930  (D.  Mass.  1971),  ?nodified,  455  F.2d  753  (1st  Cir.), 
modified  stib  nom .,  Gravel  v.  United  States,  40  U.S.L.W.  5053,  5060  (U.S.  June  29,  1972). 
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extend  the  then  prevailing  Ninth  Circuit  Caldwell  doctrine  from  news¬ 
men  to  scholars;33  however,  the  Court  of  Appeals  for  the  First  Circuit 
did  restrict  the  Government’s  wide-ranging  inquiries  into  opinion.34 

Grand  jury  investigations  of  Black  Panthers,  Weathermen,  and  other 
allegedly  dissident  groups  have  posed  first  amendment  problems  because 
of  the  breadth  of  their  inquiries.35  A  federal  grand  jury  investigation 
in  Philadelphia  resulted  from  a  New  York  Times  advertisement  by 
prominent  editors  and  writers  calling  on  the  public  both  to  appeal  to 
the  California  Adult  Authority  to  reinstate  the  parole  of  Eldridge 
Cleaver  and  to  contribute  to  the  cost  of  the  advertisement.  The  subpoena 
duces  tecum  sought  the  names  of  the  responsive  public  in  an  inquiry 
into  mail  fraud,”  the  nature  of  which  was  never  elucidated.  The 
courts  declined  to  quash  the  subpoena  when,  after  argument,  the  Gov¬ 
ernment  withdrew  its  request  for  names  and  limited  its  request  to  finan¬ 
cial  records.36  In  a  suit  for  a  declaratory  judgment,  the  district  court 
held  that  the  first  amendment  did  not  require  a  showing  of  probable 
cause.37 


CONGRESSIONAL  IMMUNITY 

The  Pentagon  Papers  inquiry  led  to  a  second  clash,  this  time  with 
congressional  power,  in  the  case  of  Gravel  v.  United  States.38  The  issue 
was  whether  the  grand  jury  had  the  authority  to  examine  Dr.  Leonard 
Rodberg,  an  aide  to  Senator  Gravel,  with  respect  to  the  Senator’s 
reading  of  the  Pentagon  Papers  at  a  Senate  subcommittee  hearing  and 
arranging  for  their  publication. 

The  Court  of  Appeals  for  the  First  Circuit  applied  the  speech  or  de¬ 
bate  clause  of  the  Constitution39  to  enjoin  any  inquiry  about  the  Sen¬ 
ator’s  conduct  at  the  subcommittee  meeting,  and  if  the  questions  were 
to  be  directed  to  the  motives  or  purposes  behind  the  Senator’s  conduct 
at  that  meeting,  the  ban  extended  to  any  communications  with  him  or 
with  his  aides.40  Furthermore,  Dr.  Rodberg  could  not  be  questioned 
“with  respect  to  any  act  ‘in  the  broadest  sense’  within  the  scope  of  his 

33  In  re  Falk,  332  F.  Supp.  938,  941  (D.  Mass.  1971). 

34  /tz  re  Popkin, - F.2d  —  (1st  Cir.  1972). 

35  See  Comment,  Federal  Grand  Jury  Investigations  of  Political  Dissidents,  7  Harv. 
Civ.  Rights— Civ.  Lib.  L.  Rev.  432  (1972). 

36  Levinson  v.  Attorney  Gen.,  321  F.  Supp.  984  (E.D.  Pa.  1970). 

^  Id. 

38  40  U.S.L.W.  5053  (U.S.  June  29,  1972). 

39  U.S.  Const,  art.  I,  §  6,  cl.  1. 

4:0  In  re  Rodberg,  455  F.2d  753  (1st  Cir.),  modified  sub  nom.,  Gravel  v.  United  States, 
40  U.S.L.W.  5053,  5060  (U.S.  June  29,  1972). 
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employment”  as  a  legislative  aide.41  The  Supreme  Court  agreed  that 
the  speech  or  debate  clause  applied  to  the  Senator,  to  his  aide,  and  to 
his  conduct  and  motives  in  arranging  the  committee  hearing,  but  it 
held  the  clause  inapplicable  to  his  aide’s  testimony  about  the  publication 
of  the  papers,  about  the  source  of  the  Senator’s  possession,  or  to  con¬ 
duct  relevant  to  third  party  crime.42 

Three  dissents  in  Gravel  illuminate  the  expansion  of  grand  jury 
power.  To  Justice  Brennan,  the  decision  “so  restricts  the  privilege  of 
speech  and  debate  as  to  endanger  the  continued  performance  of  legis¬ 
lative  tasks  that  are  vital  to  the  workings  of  our  democratic  system.”  43 
Commenting  upon  Woodrow  Wilson’s  view  of  the  “informing  func¬ 
tion”  of  Congress,  he  concluded  that  “the  activities  of  Congressmen  in 
communicating  with  the  public  are  legislative  acts  protected  by  the 
Speech  or  Debate  Clause.”  44  The  reference  to  the  “informing  func¬ 
tion”  is  ironic  for  those  who  observed  the  Court’s  earlier  reliance  upon 
it  to  increase  congressional  power  to  investigate  the  citizen’s  political 
views  and  associations.45 

Reminding  the  Court  of  earlier  politicized  grand  juries,  Justice  Bren¬ 
nan  said: 

It  requires  no  citation  of  authority  to  state  that  public  concern 
over  current  issues— the  War,  race  relations,  governmental  inva¬ 
sions  of  privacy— has  transformed  itself  in  recent  years  into  what 
many  believe  is  a  crisis  of  confidence,  in  our  system  of  govern¬ 
ment  and  its  capacity  to  meet  the  needs  and  reflect  the  wants  of 
the  American  people.  Communication  between  Congress  and  the 
electorate  tends  to  alleviate  that  doubt  by  exposing  and  clarifying 
the  workings  of  the  political  system,  the  policies  underlying  new 
laws  and  the  role  of  the  Executive  in  their  administration.46 

Justice  Douglas,  equally  cogent  in  his  discussion  of  the  Pentagon 
Papers  and  in  his  criticism  of  the  grand  jury  system,  argued  that  the 
speech  or  debate  clause  insulated  Senator  Gravel,  his  aides,  and  the 
publishers  from  inquiry  concerning  publication  which  “was  but  another 
way  of  informing  the  public.”  47  Justice  Stewart  objected  that  the  re- 

41  Gravel  v.  United  States,  40  U.S.L.W.  5053,  5059  (U.S.  June  29,  1972). 

42  Id.  at  5059. 

43  Id.  at  5066  (Brennan,  J.,  dissenting). 

44  Id.  at  5067  (Brennan,  J.,  dissenting). 

45  See  Barenblatt  v.  United  States,  360  U.S.  109  (1959). 

46 40  U.S.L.W.  at  5067  (Brennan,  J.,  dissenting). 

47  I  would  construe  the  Speech  and  Debate  Clause  to  insulate  Senator  Gravel 
and  his  aides  from  inquiry  concerning  the  Pentagon  Papers,  and  Beacon 
Press  from  inquiry  concerning  publication  of  them,  for  that  publication  was 
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versal  was  upon  an  issue  for  which  review  had  not  been  sought  by 
the  Government— the  First  Circuit’s  ruling  that  the  speech  or  debate 
clause  bars  all  grand  jury  questioning  of  a  member  of  Congress  regard¬ 
ing  his  sources  of  information.  He  warned  of  the  danger  that  “a  Con¬ 
gressman  may  be  subpoenaed  by  a  vindictive  Executive.”  48 

FOURTH  AMENDMENT  RIGHTS 

Long  ago  the  Supreme  Court  recognized  that  fourth  amendment 
protections  cannot  be  sacrificed  in  a  grand  jury  investigation:  “the  wit¬ 
ness  ...  is  entitled  to  assert  that  the  subpoena  was  an  infringement  upon 
the  Fourth  Amendment  to  the  Constitution.”  49  However,  recent  cases 
and  legislation  have  underscored  the  conflict  between  the  grand  jury’s 
claimed  need  for  information  and  the  individual’s  constitutional  right 
to  be  free  from  unreasonable  government  interference. 

Most  of  these  cases  involve  wiretapping  and  electronic  surveillance. 
For  many  years,  the  Government  failed  to  disclose  the  existence  of  any 
such  surveillance.50  More  recently,  the  Solicitor  General  has  acknowl¬ 
edged  use  of  wiretapping,51  and  the  Supreme  Court  has  remanded  most 
of  these  cases  for  a  determination  of  whether  the  wiretap  was  the  source 
of  evidence.52  Congress  responded  to  this  situation  by  enacting  title  III 
of  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968,53  providing 
for  judicial  authorization  of  wiretapping,  but  making  unauthorized 
wiretapping  illegal  and  its  fruits  inadmissible  in  any  proceeding,  includ¬ 
ing  grand  jury  hearings.54  The  language  of  the  statute  would  ’seem  to 
be  unequivocal,  but  nonetheless  courts  have  struggled  with  the  question 
of  whether  or  not  the  statute  protects  a  grand  jury  witness. 

The  Court  of  Appeals  for  the  Third  Circuit,  m  a  case  concerning 

but  another  way  of  informing  the  public  as  to  what  had  gone  on  in  the 
privacy  of  the  Executive  Branch  concerning  the  conception  and  pursuit  of 
the  so-called  “war”  in  Vietnam.  Alternatively,  I  would  hold  that  Beacon 
Press  is  protected  by  the  First  Amendment  from  prosecution  for  publish¬ 
ing  or  undertaking  to  publish  the  Pentagon  Papers. 

Id.  at  5061  (Douglas,  J.,  dissenting). 

48 Id.  at  5060  (Stewart,  J.,  dissenting). 

49  Hale  v.  Henkel,  201  U.S.  43,  71  (1906). 

50  It  was  only  in  rare  cases  that  such  wiretapping  came  to  light.  See,  e.g.,  Nardone  v. 
United  States,  302  U.S.  379  (1937);  Coplon  v.  United  States,  191  F.2d  749  (D.C.  Cir 
1951),  cert,  denied,  342  U.S.  926  (1952);  United  States  v.  Coplon,  185  F.2d  629  (2d  Cir 
1950),  cert,  denied,  342  U.S.  920  (1952). 

51  See,  e-S->  Alderman  v.  United  States,  394  U.S.  165  (1969);  Katz  v.  United  States 
389  U.S.  347  (1967);  Black  v.  United  States,  385  U.S.  26  (1966). 

52  Alderman  v.  United  States,  394  U.S.  165,  186-87  (1969);  Black  v  United  States 

385  U.S.  26,  29  (1966).  ’ 

53  18  U.S.C.  §§  2510-20  (1970). 

54  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968  §  802,  18  U.S.C.  §  2515  (1970) 
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the  grand  jury  contempt  citation  of  Sister  Joques  Egan,55  found  in  a 
comprehensive  opinion  that  1)  Sister  Egan  was  an  “aggrieved  person” 
under  title  III56  because  her  grand  jury  subpoena  was  based  upon  an 
illegal  wiretap;57  2)  the  motion  to  suppress  procedure  contained  in 
title  III58  is  available  to  a  witness  even  though  a  grand  jury  hearing  is 
not  specifically  listed  in  section  802  ;59  and  3)  the  grant  of  immunity60 
from  future  prosecution  did  not  deprive  Sister  Egan  of  standing  to 
raise  the  allegedly  illegal  wiretapping  as  a  defense  to  a  proposed  judg¬ 
ment  of  civil  contempt,61  “because  she  is  not  complaining  of  Fifth 
Amendment  violations,  but  rather  of  Fourth  Amendment  ones.”  62  The 
court  stated  further  that  Sister  Egan  would  have  a  fourth  amendment 
defense  even  if  there  were  no  statutory  defense  to  the  judgment.63 
After  distinguishing  several  cases  involving  fourth  amendment  attacks 
on  grand  jury  proceedings,64  the  court  required  that  a  hearing65  be 

55 In  re  Egan,  450  F.2d  199  (3d  Cir.  1971),  aff’d  sub.  nom.,  Gelbard  v.  United  States, 
40  U.S.L.W.  4862  (U.S.  June  26,  1972). 

56  “  ‘Aggrieved  person’  means  a  person  who  was  a  party  to  any  intercepted  wire  or 
oral  communication  or  a  person  against  whom  the  interception  was  directed.”  Omnibus 
Crime  Control  and  Safe  Streets  Act  of  1968  §  802,  18  U.S.C.  §  2510(11)  (1970);  see 
Alderman  v.  United  States,  394  U.S.  165.17-72  (1969). 

57  450  F.2d  at  203,  209. 

58  Section  802  of  the  Act  allows  “any  aggrieved  person  in  any  trial,  hearing,  or  pro¬ 
ceeding”  to  move  to  suppress  the  contents  or  evidence  derived  from  an  illegal  wire¬ 
tapping.  The  grounds  for  such  a  motion  are  (1)  illegal  interception,  (2)  insufficiency 
of  the  enabling  court  order,  or  (3)  that  the  interception  was  not  made  in  conformity 
with  the  order.  18  U.S.C.  §  2518(10)  (a)  (1970). 

59  450  F.2d  at  203. 

60  The  phrase  “grant  of  immunity”  is  misleading.  Immunity  is  not  granted,  it  is 
thrust  upon  the  witness.  Once  an  immunity  order  is  issued,  a  witness  who  refuses  to 
comply  with  it  may  be  subject  to  a  charge  of  contempt.  Organized  Crime  Control  Act 
of  1970  §  201(a),  18  U.S.C.  §§  6002-03  (1970);  see  notes  89-102  infra  and  accompanying 
text. 

61  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968  §  802,  18  U.S.C.  §  2515  (1970). 

62  450  F.2d  at  210.  The  grant  of  immunity  creates  no  problem  with  the  fourth  amend¬ 
ment  defense,  because,  as  the  court  observed,  “even  though  Sister  Egan  has  been  offered 
immunity  from  prosecution,  she  continues  to  have  a  substantial  interest  in  preventing  the 
Government  from  compounding  its  original  violation  of  her  privacy  by  forcing  her  to 
answer  questions  that  would  concededly  not  be  asked  absent  the  information  discovered 
through  the  use  of  unwarranted  wiretaps.”  Id.  The  court  also  noted  that  “Sister  Egan 
by  virtue  of  the  Government’s  grant  of  immunity  is  unlikely  to  become  a  criminal 
defendant  and  thus  not  be  able  to  vindicate  her  rights  in  a  future  criminal  proceeding.” 
Id.  at  209. 

63  Id.  at  210. 

64  Id.  at  213-15;  see  Caldwell  v.  United  States,  434  F.2d  1081  (9th  Cir.  1970),  rev’d  on 
other  gromtds  sub  nom.,  Branzburg  v.  Hayes,  40  U.S.L.W.  5025  (U.S.  June  29,  1972) 
(fourth  amendment  issue  not  reached);  Carter  v.  United  States,  417  F.2d  384  (9th  Cir. 
1969),  cert,  denied ,  399  U.S.  935  (1970)  (witnesses  attempted  to  assert  on  their  own 
behalf  the  protections  afforded  by  the  fourth  amendment  to  a  third  party);  United 
States  e.r  rel.  Rosado  v.  Flood,  394  F.2d  139  (2d  Cir.),  cert,  denied ,  393  U.S.  855  (1968) 
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held  whenever  illegal  wiretapping  is  alleged  by  a  grand  jury  witness.66 

The  Supreme  Court  affirmed  the  Third  Circuit  and  reversed  a  con¬ 
trary  decision  of  the  Ninth  Circuit.67  While  Justice  Douglas  concurred 
on  fourth  amendment  grounds  as  well,  Justice  White  based  his  con- 
cuirence  only  on  statutory  grounds,  stating  that  “[tjhis  unquestionably 
works  a  change  in  the  law  with  respect  to  the  rights  of  grand  jury 
witnesses,  but  it  is  a  change  rooted  in  a  complex  statute  .  .  .  ” 68  He 
admonished,  however,  that  where  the  interception  was  based  upon  court 
order,  there  may  be  room  for  striking  a  different  accommodation  be¬ 
tween  the  due  functioning  of  the  grand  jury  system  and  the  federal 
wiretap  statute.”  69  This  statement  is  of  questionable  validity.  While 
the  Court  had  very  shortly  before  this  decision  held  that  there  was  no 
inherent  executive  wiretapping  power,  this  is  not  to  say  that  wiretapping 
or  eavesdropping  pursuant  to  judicial  order,  as  in  Berger  v.  New  York™ 
may  not  be  invalid  because,  inter  alia,  of  the  constitutional  invalidity 

of  the  statute  and  the  insufficiency  of  the  application  for  the  judicial 
order. 

The  dissent  of  Justice  Rehnquist  described  the  decision  as  a  “sharp 
break  .  .  .  with  the  historical  modus  operandi  of  the  grand  jury,”  71  a 
most  doubtful  observation  in  light  of  Justice  Holmes’  opinion  in  Silver - 
thorne  Lumber  Co.  v.  United  States. 72  The  more  important  question  is 
whether  the  modern  day  use  of  the  grand  jury  and  the  consistent  pat¬ 
tern  of  illegal  government  conduct  does  not  constitute  a  sharper  break 
from  grand  jury  history. 

(witnesses  before  grand  jury  have  no  standing  to  question  the  source  of  Government’s 
information). 

65  450  F.2d  at  210;  see  Alderman  v.  United  States,  394  U.S.  165,  180-85  (1969).  The 
Government  must  disclose  the  content  of  the  illegal  wiretap,  and  all  taps  relating  to  it; 
and  the  court  must  determine  the  connection  between  the  illegal  taps  and  the  question 
propounded  before  the  grand  jury.  If  an  independent  basis  for  the  question  exists  apart 
from  the  illegal  taps,  the  question  may  still  be  put  to  the  witness.  450  F.2d  at  211,  216 

66  On  facts  strikingly  similar  to  those  in  Egan,  Chief  Judge  Bazelon  held  that  section 
802  of  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968  provides  a  completely 
adequate  ground  for  reaching  the  same  result  as  Egan.  In  re  Evans,  452  F.2d  1239  (D.C. 
Cir.  1971),  cert,  denied,  40  U.S.L.W.  3610  (U.S.  June  26,  1972).  The  Evans  court  dis¬ 
tinguished  contrary  holdings  in  the  Fifth  and  Ninth  Circuits.  See  Bacon  v.  United 
States,  446  F.2d  667  (9th  Cir.  1971);  United  States  v.  Gelbard,  443  F.2d  837  (9th  Cir 
1971),  rev'd,'  40  U.S.L.W.  4862  (U.S.  June  26,  1972);  Dudley  v.  United  States,  427  F.2d 
1140  (5th  Cir.  1970).  In  a  dissenting  opinion,  however,  Judge  Wilkey  denied  any  dis¬ 
tinction  between  these  cases  and  the  Evans  situation.  452  F.2d  at  1262-63. 

67  Gelbard  v.  United  States,  40  U.S.L.W.  4862  (U.S.  June  26,  1972) 

68  Id.  at  4870. 

69  Id. 

70  388  U.S.  41  (1967). 

11  40  U.S.L.W.  at  4871  (Rehnquist,  J.,  dissenting). 

72  251  U.S.  385  (1920). 
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Of  course,  as  the  cases  of  John  Wilkes 73  and  Boyd  v.  United  States 74 
indicate,  unlawful  searches  and  seizures  existed  long  before  electronic 
surveillance.  This  accounts  for  references  in  early  grand  jury  cases  to 
witnesses’  fourth  amendment  rights.75  These  principles  were  recently 
applied  to  limit  the  powers  of  grand  juries  to  compel  witnesses  to  furnish 
handwriting,  and  voice  exemplars. 

The  Seventh  Circuit  in  In  re  Dionisio ,76  held  that  compelling  a 
person  to  furnish  an  exemplar  of  his  voice  is  as  much  within  the  scope 
of  the  fourth  amendment  as  is  compelling  him  to  produce  his  books 
and  papers.  As  such,  the  court  held  that  reasonableness  must  be  estab¬ 
lished  by  the  Government.  The  same  principle  was  applied  by  that 
court  in  Mara  v.  United  States 77  to  handwriting  and  printing  exemplars. 
It  held  that  the  Government  must  present  its  supporting  affidavit  in 
open  court,  under  our  adversary  system,  and  that  the  Government’s 
affidavit  must  show  “that  the  grand  jury  investigation  was  properly 
authorized,  for  a  purpose  Congress  can  order,  that  the  information 
sought  is  relevant  to  the  inquiry,  and  that  the  grand  jury’s  request  for 
exemplars  is  ‘adequate,  but  not  excessive,  for  the  purposes  of  the  rele¬ 
vant  inquiry.’  ” 78  The  court  also  observed  that  because  a  request  for 
exemplars  was  unusual  “the  Government  must  affirmatively  show  that 
the  grand  jury  process  is  not  being  abused.”  79 

FIFTH  AMENDMENT  RIGHTS 

The  right  of  a  witness  to  assert  his  fifth  amendment  protection 
against  self-incrimination  has  been  described  as  “one  of  the  great  land¬ 
marks  in  man’s  struggle  to  make  himself  civilized.”  80  This  protection 
applies  wherever  inquiries  might  result  in  criminal  proceedings,  in¬ 
cluding  stages  such  as  the  grand  jury  which  are  preliminary  to  the 
formal  criminal  proceedings  instituted  by  complaint  or  indictment.81 

73  19  T.  Howell,  State  Trials  981  (1763). 

74  116  U.S.  616  (1886)  (compulsory  production  of  a  person’s  private  papers  violates 
the  fourth  amendment) . 

75  Hale  v.  Henkel,  201  U.S.  43,  70-71  (1906). 

76 442  F.2d  276  (7th  Cir.  1971),  cert,  granted, ,  40  U.S.L.W.  3568  (U.S.  May  30,  1972) 
(No.  71-229). 

77 454  F.2d  580  (7th  Cir.  1971),  cert,  granted ,  40  U.S.L.W.  3568  (U.S.  May  30,  1972) 
(No.  71-850). 

78  Id.  at  584-85,  citing  Oklahoma  Press  Publishing  Co.  v.  Walling,  327  U.S.  186,  209 
(1946). 

™  Id.  at  585. 

80Ullman  v.  United  States,  350  U.S.  422,  426  (1956),  quoting  E.  Griswold,  The  Fifth 
Amendment  Today  7  (1955). 

81  See  Kastigar  v.  United  States,  40  U.S.L.W.  4550  (U.S.  May  22,  1972).  In  this  case 
upholding  a  use  immunity  statute,  Justice  Powell  stated:  “The  privilege  reflects  a  com- 
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While  the  privilege  has  been  interpreted  expansively  in  favor  of  the 
witness,  including  the  grand  jury  witness,82  it  has  been  eroded  in  recent 
years  by  the  enactment  of  immunity  laws  held  valid  by  the  Supreme 
Court. 

The  first  privilege-immunity  case  was  Coimselman  v.  Hitchcock ,83 
where  the  Court  held  that  testimony  could  not  be  compelled  under  a 
federal  law  prohibiting  only  governmental  use  of  the  compelled  state¬ 
ments.  This  led  to  an  immunity  law  granting  transactional  immunity 
which  the  Court  upheld  in  Brown  v.  Walker, 84  on  the  theory  that  the 
“criminality”  had  been  removed.  The  dissents,  supported  by  a  literal 
construction  of  the  fifth  amendment,  urged  that  the  privilege  created 
an  absolute  right  of  silence  which  no  grant  of  immunity  could  over¬ 
come.85 

There  then  followed  a  series  of  federal  statutes  granting  transac¬ 
tional  immunity,  which  were  held  to  be  constitutional  on  the  ground 
that  the  witness  was  no  longer  subject  to  prosecution.86  In  1955, 
paralleling  the  argument  made  in  Counselman ,  the  Immunity  Act  of 
195487  was  challenged  on  the  more  substantial  ground  that  the  testi¬ 
mony  did  not  relieve  the  witness  of  serious  criminal  and  civil  disabilities 
in  the  area  of  his  testimony.  The  Court  refused,  somewhat  unrealisti¬ 
cally,  to  anticipate  the  dangers  suggested  by  the  witness.88 

Congress  followed  the  transactional  immunity  pattern  in  1968, 89  but 
two  years  later  deviated  from  a  nearly  century  old  course  by  enacting  a 
law  granting  immunity  only  from  the  use  of  the  compelled  testimony 
or  its  fruits.90  This  use  immunity  statute  was  recently  upheld  by  the 


plex  of  our  fundamental  values  and  aspirations  ....  It  can  be  asserted  in  any  proceed¬ 
ing,  civil  or  criminal,  administrative  or  judicial,  investigatory  or  adjudicatory;  and  it 
protects  against  disclosures  which  the  witness  reasonably  believes  could  be  used  in  a 
criminal  prosecution  or  could  lead  to  other  evidence  that  might  be  so  used.”  Id.  (cita¬ 
tions  omitted). 

82  Hoffman  v.  United  States,  341  U.S.  479,  486-87  (1951). 

83  142  U.S.  547  (1892). 

84  161  U.S.  591  (1896). 

85  Id.  at  610-38  (Shiras  &  Field,  JJ.,  dissenting).  See  generally  Boudin,  The  Constitu¬ 
tional  Privilege  in  Operation,  12  Lawyers  Guild  Rev.  128  (1952);  Boudin,  The  Immunity 
Bill,  42  Geo.  L.J.  497  (1954). 

86  See  Hale  v.  Henkel,  201  U.S.  43  (1906). 

87  Ch.  769,  §  1,  68  Stat.  745,  repealed,  Organized  Crime  Control  Act  of  1970,  Pub.  L. 
No.  91-452,  §  228(a),  84  Stat.  930. 

88Ullmann  v.  United  States,  350  U.S.  422,  430-31  (1956);  see  Counselmann  v.  Hitch¬ 
cock,  142  U.S.  547  (1892). 

89  Omnibus  Crime  Control  and  Safe  Streets  Act  of  1968  §  802,  18  U.S.C.  §  2514  (1970), 
repealed,  Organized  Crime  Control  Act  of  1970,  Pub.  L.  No.  91-452,  §§  227(a),  260,  84 
Stat.  930,  931. 

90 Organized  Crime  Control  Act  of  1970  §  201(a),  18  U.S.C.  §§  6001-05  (1970).  “[N]o 
testimony  or  other  information  compelled  under  the  order  (or  any  information  directly 


14 


The  Georgetown  Law  Journal 


[Vol.  61:1 


Supreme  Court  in  Kastigar  v.  United  States?1  Justice  Powell,  writing 
for  the  majority,  explained  that  under  English  precedents  the  public 
has  a  right  to  know  every  individual’s  evidence92  and  that  the  sixth 
amendment  recognizes  a  testimonial  duty.93  He  also  acknowledged, 
however,  the  most  important  exception  to  compulsory  testimony— the 
fifth  amendment  privilege  against  self-incrimination.94  Explaining  that 
the  immunity  statutes  “seek  a  rational  accommodation  between  the  im¬ 
peratives  of  the  privilege  and  the  legitimate  demands  of  Government 
to  compel  citizens  to  testify,”  95  Justice  Powell  held  that  immunity  from 
use  and  derivative  use  satisfies  constitutional  requirements96  because  it  is 
“coextensive  with  the  scope  of  the  privilege  against  self-incrimination, 
and  therefore  is  sufficient  to  compel  testimony  over  a  claim  of  privi¬ 
lege.”  97  Central  to  the  holding  was  the  Court’s  imposition  on  the 
prosecution  of  the  affirmative  duty  to  prove  that  the  evidence  it  pro- 

or  indirectly  derived  from  such  testimony  or  other  information)  may  be  used  against 
the  witness  in  any  criminal  case,  except  for  a  prosecution  for  perjury,  giving  a  false 
statement,  or  otherwise  failing  to  comply  with  the  order.”  Id.  §  6002. 

The  Organized  Crime  Control  Act  of  1970  also  repealed  or  reformed  all  existing 
federal  immunity  statutes.  Pub.  L.  No.  91-452,  §  260,  84  Stat.  931.  The  most  important 
of  these  was  the  transactional  immunity  provision  of  section  802  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  of  1968.  This  transactional  provision  was  repealed  effective 
December  14,  1974,  and  thereafter  use  immunity  will  prevail  in  federal  law.  18  U.S.C. 
§  2514  (1970),  repealed ,  Organized  Crime  Control  Act  of  1970,  §§  227(a),  260,  84  Stat. 
930,  931. 

Grants  of  immunity  for  grand  jury  investigations  were  somewhat  limited  in  In  re 
Vericker.  446  F.2d  244  (2d  Cir.  1971).  The  Court  of  Appeals  for  the  Second  Circuit 
held  that  a  witness  may  decline  to  answer  questions  despite  a  grant  of  immunity,  if  the 
crime  under  investigation  was  “not  within  the  permissible  grant  of  immunity.”  Id.  at 
248.  Thus,  Vericker  limits  grants  of  immunity  to  specified  crimes  under  federal  law. 

One  further  point  worthy  of  note  is  the  holding  in  In  re  Russo  that  a  witness 
granted  immunity  is  entitled  to  a  transcript  of  his  grand  jury  testimony.  53  F.R.D.  564 
(C.D.  Cal.  1971).  The  court  there  held  that  Russo,  having  been  granted  immunity  and 
found  in  contempt  when  he  continued  to  refuse  to  answer,  could  purge  himself  of  con¬ 
tempt  by  promising  to  testify  on  the  condition  that  he  would  receive  a  transcript  of 
his  testimony  within  36  hours.  The  court  reviewed  secrecy  objections  and  the  conten¬ 
tion  of  the  Government  that  Russo  had  failed  to  meet  the  “particularized  need”  test  of 
United  States  v.  Procter  &  Gamble  Co.  Id.  at  572-74;  see  356  U.S.  677  (1958).  The 
court  found  that  none  of  the  traditional  reasons  for  secrecy  would  be  violated  if  the 
witness  were  given  a  copy  of  his  own  testimony,  and  that  the  particularized  need  test 
would  not  apply  in  such  a  case.  53  F.R.D.  at  572. 

®i  40  U.S.L.W.  4550  (U.S.  May  22,  1972). 

92  Id.  at  4551. 

93  Id. 

94  Id. 

95  Id.  at  4552. 

96  Id.  at  4554.  The  constitutional  test  of  an  immunity  statute  was  established  in  Coun- 
selman  v.  Hitchcock.  142  U.S.  547,  585  (1892).  See  also  Murphy  v.  Waterfront  Comm’n, 
378  U.S.  52,  54,  78  (1964). 

97  40  U.S.L.W.  at  4554. 
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poses  to  use  is  derived  from  a  legitimate  source  wholly  independent  of 
the  compelled  testimony.98 

Justice  Douglas,  in  dissent,  lamented  the  Court’s  departure  from  the 
transactional  immunity  test,  contending  that  use  immunity  allows  the 
Government  “to  grant  far  less  than  it  has  taken  away.”  99  Justice  Mar¬ 
shall  joined  in  dissent,  arguing  that  a  grant  of  immunity  “must  put 
him  [the  defendant]  in  precisely  the  same  position,  vis-a-vis  the  gov¬ 
ernment  that  has  compelled  his  testimony,  as  he  would  have  been  had 
he  remained  silent  in  reliance  on  the  privilege.”  100  Justice  Marshall 
went  on  to  explain  that  use  immunity  not  only  relegates  the  accused  to 
reliance  on  prosecutorial  good  faith  since  the  question  of  taint  is 
uniquely  within  the  prosecutor’s  knowledge,  and  the  Government  can 
easily  meet  the  burden  of  showing  an  independent  source,  but  in  some 
cases  even  the  prosecution  might  fail  to  realize  the  derivative  effect  of 
incriminating  testimony  on  a  later  prosecution.101 

Kastigar  thus  raises  grave  doubts  as  to  whether  the  fifth  amendment 
privilege  against  self-incrimination  remains  absolute.  Quite  simply,  the 
Government  can  compel  self-incriminating  testimony  and  later  prose¬ 
cute  the  witness  for  a  crime  relating  to  the  testimony.  This  would 
clearly  seem  abhorrent  to  the  fifth  amendment.102 

COUNSEL  FOR  THE  GRAND  JURY  WITNESS 

Rule  6(d)  of  the  Federal  Rules  of  Criminal  Procedure103  does  not 
allow  a  witness’  counsel  to  be  present  in  the  grand  jury  room,  and 
federal  courts  generally  will  not  entertain  a  motion  that  counsel  be 
admitted.104  This  is  based  largely  on  In  re  Groban 105  in  which  the 


98  Id.  at  4556. 

99  Id.  at  4558  (Douglas,  J.,  dissenting). 

100  Id.  (Marshall,  J.,  dissenting) . 

101  Id.  at  4559  (Marshall,  J.,  dissenting).  Justice  Marshall  explained  that  “the  paths  of 
information  through  the  investigative  bureaucracy  may  well  be  long  and  winding,  and 
even  a  prosecutor  acting  in  the  best  of  faith  cannot  be  certain  that  somewhere  in  the 
depths  of  his  investigative  apparatus,  often  including  hundreds  of  employees,  there  was 
not  some  prohibited  use  of  the  compelled  testimony.”  Id. 

102 Id.  at  4558  (Douglas,  J.,  dissenting). 

103  Fed.  R.  Crim.  P.  6(d) . 

104  The  Court  of  Appeals  for  the  Ninth  Circuit  recently  disposed  of  this  question, 
saying  that  “[t]he  point  about  counsel  before  the  grand  jury  is  well  settled  adverse  to 
[appellant]  Catalano.”  Catalano  v.  United  States,  444  F.2d  1095  (9th  Cir.),  cert,  denied , 
404  U.S.  1001  (1971).  However,  a  California  district  court  explicitly  has  authorized  con¬ 
sultation  with  counsel  during  testimony  before  the  grand  jury  as  part  of  a  protective 
order.  In  re  Caldwell,  311  F.  Supp.  358,  362  (N.D.  Cal.  1970).  The  Ninth  Circuit  did 
not  reach  the  question  of  counsel  in  their  consideration  of  Caldwell.  See  Caldwell  v. 
United  States,  434  F.2d  1081  (9th  Cir.  1970),  rev’d  on  other  grounds  sub  nom .,  Branz- 


16 


The  Georgetown  Law  Journal 


[Vol.  61:1 


Supreme  Court  held  that  counsel  need  not  be  furnished  when  a  witness 
was  called  upon  to  testify  at  a  proceeding  conducted  by  the  state  fire 
marshal.  But  Supreme  Court  developments  in  the  last  few  years  con¬ 
cerning  the  right  to  counsel,  the  privilege  against  self-incrimination,  and 
waiver  of  constitutional  rights  have  undermined  the  contemporary  sig¬ 
nificance  of  the  Grobcm  principle.106 

The  rule  prohibiting  counsel  to  a  grand  jury  witness  has  three  con¬ 
sequences.  First,  it  patently  conflicts  with  the  spirit,  if  not  the  letter, 
of  the  holdings  in  Escobedo  v.  Illinois 107  and  Miranda  v.  Arizona ;108 
second,  it  subjects  the  witness  to  the  waiver  doctrine,  namely  that  one’s 
ignorance  of  the  law  may  lead  him  to  waive  his  constitutional  rights;109 
third,  it  can  lead  to  repeated  interruptions  of  grand  jury  proceedings 
if  the  witness  leaves  a  grand  jury  room  to  consult  with  counsel.110 
Seen  in  this  light,  forbidding  the  presence  of  counsel  seems  highly  irra¬ 
tional. 

The  holdings  in  Escobedo  and  Miranda  are  well  known— the  right 
to  counsel  cannot  be  denied  an  individual  when  the  investigation  had 
begun  to  focus  on  him  or  when  he  is  subjected  to  custodial  interroga¬ 
tion.  In  testimony  before  a  grand  jury,  however,  the  witness’  situation 
is  in  one  respect  more  dangerous  than  in  police  interrogations,  for  he 


burg  v.  Hayes,  40  U.S.L.W.  5025  (U.S.  June  29,  1972);  notes  20-22  supra  and  accom¬ 
panying  text. 

In  an  Alabama  preliminary  hearing  case,  Chief  Justice  Burger  dissented  vigorously 
from  a  holding  which  required  counsel  at  such  a  hearing,  saying  that  “[i]f  the  current 
mode  of  constitutional  analysis  subscribed  to  by  this  Court  in  recent  cases  requires  that 
counsel  be  present  at  preliminary  hearings,  how  can  this  be  reconciled  with  the  fact 
that  the  Constitution  itself  does  not  permit  the  assistance  of  counsel  at  the  decidedly 
more  ‘critical’  grand  jury  inquiry?”  Coleman  v.  Alabama,  399  U.S.  1,  25  (1970) 
(Burger,  J.,  dissenting). 

105  352  U.S.  330  (1957). 

106  See  Meshbesher,  supra  note  12,  at  205. 

107  378  U.S.  478  (1964). 

108  384  U.S.  436  (1966). 

109  When  answering  a  question  at  a  grand  jury  proceeding,  the  average  witness  may 
not  be  aware  of  his  waiver  of  the  privilege  against  self-incrimination.  Once  waiver 
occurs,  however,  even  if  it  is  inadvertent,  the  witness  can  be  cited  for  contempt  if  he 
then  claims  privilege  for  an  area  that  he  has  opened  up  with  his  testimony.  The  only 
exception  is  where  an  answer  would  increase  the  degree  of  incrimination.  This  waiver 
rule  in  the  grand  jury  hearing  threatens  the  fundamental  right  against  self-incrimi¬ 
nation,  posing  a  severe  threat  to  individual  rights.  See  Comment,  The  Grand  Jury 
Witness'  Privilege  Against  Self-Incrimination ,  62  Nw.  U.L.  Rev.  207,  219,  228-32  (1971). 

110  Judge  Wilkey,  dissenting  in  In  re  Evans ,  points  out  what  a  mockery  this  coming 
and  going  makes  of  the  grand  jury  proceeding.  At  one  point,  the  witness  left  the  grand 
jury  room  at  1:59  p.m.,  returned  at  3:48  p.m.,  was  asked  the  same  question,  again  left 
the  room,  and  finally,  “on  her  return,  read  a  prepared  statement  raising  every  con¬ 
ceivable  objection.”  452  F.2d  1239,  1253  (D.C.  Cir.  1971),  cert,  denied ,  40  U.S.L.W. 
3610  (U.S.  June  26,  1972). 
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can  legally  be  compelled  to  answer  non-incriminatory  questions  and 

will  be  held  to  have  waived  his  privilege  if  he  answers  incriminatory 
ones.111 

An  important  element  of  Escobedo  is  the  necessity  to  warn  of  an 

absolute  constitutional  right  to  remain  silent, ”  112  but  a  grand  jury 
witness  has  no  such  absolute  right,  fde  may  remain  silent  to  prevent 
incriminating  himself,  provided  he  has  not  waived  the  privilege  or  been 
granted  immunity.113  Without  counsel  to  guide  him,  the  witness  is 
squarely  faced  with  a  cruel  trilemma” — he  can  incriminate  himself, 
subject  himself  to  a  perjury  prosecution,  or  risk  a  finding  of  contempt.114 
It  is  not  until  the  witness  is  in  open  court,  for  all  practical  purposes 
a  contemnor  or  defendant  in  a  contempt  case,  that  he  will  have  the 
benefit  of  adequate  consultation  with  and  argument  by  counsel  and 
will  be  fully  informed  as  to  the  extent  of  his  rights  and  immunities.115 
Clearly,  it  would  be  more  simple  and  just  to  allow  the  witness  the  assist¬ 
ance  of  counsel  during  his  testimony.  The  objection  that  the  presence 
of  counsel  would  destroy  the  secrecy  of  the  grand  jury  proceeding  is 
frail,  considering  that  a  witness  is  under  no  obligation  of  secrecy.116 

The  rule  which  deprives  a  grand  jury  witness  of  the  benefit  of  coun¬ 
sel  is,  in  view  of  the  complex  law  of  testimonial  privilege  and  the 
changing  nature  of  the  grand  jury,  patently  unfair  to  the  witness.  The 
rights  to  be  protected  are  too  fundamental  to  our  constitutional  scheme 
to  allow  a  mechanical  procedural  rule  or  a  misguided  notion  of  secrecy 
to  vitiate  them. 

To  distinguish  between  a  proper  question,  which  requires  an  answer, 
and  an  improper  one,  which  does  not,  is  a  difficult  task.  A  lawyer, 
present  in  the  grand  jury  room,  considering  all  of  the  factors  of  the 
proceeding  as  well  as  the  question  itself,  might  be  unable  to  make  this 
distinction  easily.  To  expect  a  lay  witness  in  the  highly  charged  atmos¬ 
phere  of  a  grand  jury  proceeding  to  make  this  distinction  under  threat 
of  possible  future  prosecution  is  simply  unfair.  Moreover,  the  no  coun¬ 
sel  rule  is  patently  contrary  to  the  intent  of  the  fifth  and  sixth  amend- 

111  See  The  Supreme  Court ,  1963  Term,  78  Harv.  L.  Rev.  143,  222  (1964);  note  109 
supra. 

112  378  U.S.  at  491.  Although  Escobedo  emphasized  sixth  amendment  rights  while 
Miranda  focused  on  fifth  amendment  rights,  both  cases  illustrate  the  interrelationship 
between  the  two  amendments,  showing  the  importance  of  each  in  determining  the  extent 
and  scope  of  the  right  to  counsel.  See  Meshbesher,  supra  note  12,  at  199. 

113  See  Meshbesher,  supra  note  12,  at  200-03. 

114  Murphy  v.  Waterfront  Comm’n,  378  U.S.  52,  55  (1964).  See  also  note  99  supra  and 
accompanying  text. 

us  See  People  v.  Ianniello,  21  N.Y.2d  418,  425,  235  N.W.2d  439,  443-44,  288  N.Y.S.2d 
462,  469,  cert,  denied,  393  U.S.  827  (1968). 

n6  Fed.  R.  Crim.  P.  6(e) . 
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ments  to  the  Constitution,  and  its  result  actually  detracts  from  the 
grand  jury’s  effectiveness  as  an  investigative  body.117  This  practice  lags 
behind  the  modern  administration  of  justice  and  should  be  changed.  If 
the  right  to  assistance  of  counsel  truly  exists,  then  it  should  apply  as 
soon  as  any  other  right  or  privilege  is  threatened. 

Apart  from  legal  considerations,  the  rule  denying  counsel  to  a  grand 
jury  witness  should  be  abandoned  on  purely  practical  grounds.  Federal 
courts  have  frequently  allowed  witnesses  to  consult  with  their  attorneys 
outside  the  grand  jury  room.118  Carried  to  extremes,  the  ritual  of  a 
witness  leaving  the  grand  jury  room  after  every  question  to  consult 
with  counsel  could  create  intolerable  delays  in  the  grand  jury  investiga¬ 
tion.  For  example,  in  In  re  Evans ,  recently  decided  by  the  District  of 
Columbia  Circuit,  the  witness  made  a  mockery  of  the  grand  jury  pro¬ 
ceedings.119  Thus,  while  proponents  of  grand  jury  secrecy  argue  that 
the  presence  of  counsel  might  hinder  grand  jury  investigations,  clearly 
the  present  practice  of  prohibiting  counsel’s  presence  but  allowing  con¬ 
sultation  creates  the  potential  for  even  greater  disruption.  If  the  witness 
is  willing  to  undergo  the  tedious  ritual  of  consulting  with  counsel,  then 
counsel  is  present  for  all  practical  purposes.  Seen  in  this  light,  it  seems 
irrational  not  to  allow  counsel  within  the  four  walls  of  the  grand  jury 
room. 

It  should  be  noted  that  it  would  not  be  necessary  to  extend  the  right 
to  counsel  in  every  case.  Often  the  prosecutor  summons  before  the 
grand  jury  a  witness  who  has  purely  innocent  knowledge  of  facts  which 
are  relevant  to  the  grand  jury  investigation  and  against  whom  there  is 
no  possibility  of  an  indictment  being  sought.  In  this  situation,  it  can 
be  argued  quite  reasonably  that  the  presence  of  counsel  might  inter¬ 
fere  needlessly  with  the  grand  jury  inquiry.  However,  the  prosecution 
should  bear  the  heavy  burden  of  determining  when  a  witness  might  give 
self-incriminating  testimony  and  should  inform  such  a  witness  of  his 
fifth  amendment  privilege  against  self-incrimination  and  his  sixth  amend- 


117  See  note  110  supra. 

118 See  United  States  v.  Capaldo,  402  F.2d  821,  824  (2d  Cir.  1968),  cert,  denied ,  394 
U.S.  989  (1969).  In  Capaldo ,  the  defendant  was  informed  that  he  had  a  right  to  counsel 
and  that  he  would  be  permitted  to  consult  with  counsel  immediately  outside  the  grand 
jury  room  whenever  he  so  desired.  Id.  The  court  stated  that  “the  rule  under  which 
appellant  was  free  to  leave  the  grand  jury  room  at  any  time  to  consult  with  counsel  is 
a  reasonable  and  workable  accommodation  of  the  traditional  investigatory  role  of  the 
grand  jury,  preserved  in  the  Fifth  Amendment,  and  the  self-incrimination  and  right  to 
counsel  provisions  of  the  Fifth  and  Sixth  Amendments.”  Id.  See  also  United  States  v. 
George,  444  F.2d  310,  315  (6th  Cir.  1971);  United  States  v.  Weinberg,  439  F.2d  743 
(9th  Cir.  1971). 

11  Qln  re  Evans,  452  F.2d  1239,  1253  (D.C.  Cir.  1971),  cert,  denied,  40  U.S.L.W.  3610 
(U.S.  June  26,  1972) . 
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ment  right  to  counsel.  Such  a  rule  would  not  be  too  onerous  since  the 
prosecution  usually  knows  whether  a  witness  is  a  possible  suspect.  If 
the  prosecution  does  not  know,  then  all  doubts  should  be  resolved  in 
favor  of  the  witness  by  guaranteeing  him  the  right  to  counsel. 

ACCUSATION  WITHOUT  DEFENSE 

The  grand  jury’s  protective  role  is  distorted  if  it  can  accuse  without 
affording  a  defense  by  merely  issuing  a  report  where  the  evidence  is 
insufficient  to  indict.  Exceptions  exist  in  state  statutes  authorizing  grand 
jury  reports  on  prison  and  other  general  community  conditions,120  and 
a  recent  federal  statute  authorizes  grand  jury  reports  on  federal  officials 
to  which  the  latter  may  respond.121  Grand  juries,  however,  particularly 
in  times  of  political  stress,  have  frequently  calumniated  private  citizens. 
Such  an  attack— sometimes  called  a  “presentment”— upon  trade  union 
leaders  during  the  McCarthy  era  included  charges  of  executing  false 
non-Communist  affidavits  under  the  Taft-Hartley  Act122  and  recom¬ 
mendations  of  legislation  and  action  by  the  National  Labor  Relations 
Board— which  action  was  later  declared  illegal.123  District  Judge  Edward 
Weinfield  quashed  the  presentment  rendering  the  finest  analysis  of  the 
limitations  upon  grand  jury  powers  by  a  federal  court.  The  decision 
led  to  the  more  recent  federal  decision  quashing  an  Ohio  grand  jury 
report  on  the  Kent  State  incident.124 

A  less  obvious  calumniation  of  private  citizens  arises  when  they  are 
named  in  indictments  as  co-conspirators.125  They  have  no  right  to  inter¬ 
vene  in  the  litigation  and  must  depend  for  partial  vindication  upon  the 
ability  of  the  defendants  in  the  case.  While  it  is  important  that  the 
defendants  know  with  whom  they  are  alleged  to  have  conspired,  this 
notice  could  be  given  to  them  in  sealed  bills  of  particulars.  There  is 
also  reason  to  believe  that  prominent  foreigners  are  often  named  co¬ 
conspirators,  to  influence  xenophobic  jurors.126  The  only  apparent  rem¬ 
edy  where  that  is  the  purpose  is  action  against  prosecutors  for  abuse 
of  process. 

120  See  N.Y.  Code  Crim.  Proc.  §§  253  to  53-a  (McKinney  Supp.  1971). 

121  Organized  Crime  Control  Act  of  1970  §  101(a),  18  U.S.C.  §  3333  (1970). 

122  in  re  United  Elec.,  Radio,  and  Mach.  Workers,  111  F.  Supp.  858  (S.D.N.Y.  1953). 
See  generally  Kuh,  The  Grand  Jury  “ Presentment Foul  Blow  or  Fair  Play,  55  Colum. 
L.  Rev.  1103  (1955). 

123  in  F.  Supp.  at  860-61. 

124  Hammond  v.  Brown,  323  F.  Supp.  326  (N.D.  Ohio  1971),  affd,  450  F.2d  480  (6th 
Cir.  1971). 

125  In  re  Egan,  450  F.2d  199,  209  (3d  Cir.  1971)  (en  banc),  aff’d  sub  nom.,  Gelbard 
v.  United  States,  40  U.S.L.W.  4862  (U.S.  June  26,  1972). 

126  See  generally  United  States  v.  Soblen,  203  F.  Supp.  542  (S.D.N.Y.  1961),  aff'd, 
301  F.2d  236  (2d  Cir.),  cert,  denied,  370  U.S.  944  (1962). 
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HARASSMENT  OF  WITNESSES 

United  States  v.  Remington 127  is  a  model  case  of  the  McCarthy  era 
illustrating  the  harassment  of  grand  jury  witnesses.  The  foreman  of  the 
grand  jury  which  indicted  Remington  for  perjury  had  a  publishing 
contract  with  the  Government’s  principal  witness;  and  the  Government 
counsel  subpoenaed  the  estranged  wife  of  the  defendant,  and  pressured 
and  misled  her  as  to  her  marital  privilege  as  well  as  other  rights.  When 
Remington’s  conviction  was  reversed  on  other  grounds128  the  Govern¬ 
ment  proceeded  to  indict  him  for  perjury  before  a  petit  jury,129  and 
only  Chief  Judge  Learned  Hand  in  the  court  of  appeals130  was  moved 
to  protest.  Had  private  counsel  engaged  in  misbehavior  equivalent  to 
that  of  the  Government’s,  heavy  sanctions  would  have  been  imposed. 

A  quarter  of  a  century  later  during  a  comparable  period  history  re¬ 
peated  itself  in  Bacon  v.  United  States ,131  Miss  Bacon  was  arrested  in 
the  District  of  Columbia  as  a  material  witness  in  a  Washington  state 
federal  grand  jury  proceeding  investigating  the  bombing  of  the  United 
States  Capitol.  While  the  Court  of  Appeals  for  the  Ninth  Circuit  held 
the  warrant  illegal  for  failure  to  meet  the  statutory  test,  it  also  held 
that  a  grand  jury  proceeding  was  a  criminal  proceeding  and  therefore 
such  an  arrest  could  be  made.132  Despite  the  illegality  of  the  arrest, 
Miss  Bacon  was  held  subject  to  the  jurisdiction  of  the  Washington  state 
federal  court  under  Frisbie  v.  Collins .133  The  Government  also  alleged 
that  she  had  waived  her  right  to  challenge  the  arrest  by  answering  some 
questions  before  challenging  it.  The  court  of  appeals  rejected  this  argu¬ 
ment.134  This  combination  of  illegal  government  action  and  alleged 
waiver  of  rights  by  the  witness  is  a  familiar  combination  in  grand  jury 
practice. 

The  grand  jury  proceedings,  as  seen  above,  have  many  of  the  char¬ 
acteristics  of  congressional  committees  and  possess  more  immediate  and 
punitive  sanctions.135  As  with  the  committees,  witnesses  are  subpoenaed 

127  191  F.2d  246  (2d  Cir.  1951),  cert,  denied ,  343  U.S.  907  (1952). 

128  Id.  at  250  (improper  jury  instructions) . 

129  United  States  v.  Remington,  208  F.2d  567  (2d  Cir.  1953),  cert,  denied ,  347  U.S.  913 
(1954). 

130  Id.  at  571. 

131 449  F.2d  933  (9th  Cir.  1971). 

132  Id.  at  939-41.  Contra ,  United  States  v.  Thompson,  319  F.2d  665  (2d  Cir.  1963) 
(grand  jury  proceeding  is  not  a  “criminal  proceeding”  which  permits  the  arrest  of  a 
witness). 

133  342  U.S.  519  (1952)  (court  has  jurisdiction  over  an  unlawfully  arrested  person 
even  if  brought  before  the  court  by  forcible  abduction) . 

134  449  F.2d  at  935  n.l. 

135  Compare  2  U.S.C.  §  192  (1970)  with  Fed.  R.  Crim.  P.  17(g)  and  18  U.S.C.  §§  401- 
02  (1970). 
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to  distant  cities,  sometimes  by  several  grand  juries.136  The  sanctions 
include  civil  or  criminal  contempt  or  both,  and  the  procedures  are  often 
summary.137  In  United  States  v.  Weinberg 138  and  other  related  cases, 
witnesses  were  required  to  appear  before  the  grand  jury,  given  immun¬ 
ity,  held  in  contempt,  and  committed  without  bail  all  during  a  single 
day. 


DISCOVERY  AND  ABUSE  OF  PROCESS 

The  most  serious  charge  that  can  be  leveled  properly  against  the 
federal  grand  jury  today  is  its  exploitation  as  an  investigation  and  dis¬ 
covery  device.  The  United  States  Court  of  Appeals  for  the  Seventh 
Circuit,  not  known  for  its  liberality  in  criminal  procedure,  has  remarked 
that  “it  would  be  an  abuse  of  the  grand  jury  process  for  the  Government 
to  conduct  a  general  fishing  expedition  under  grand  jury  sponsorship 
with  the  mere  explanation  that  the  witnesses  are  potential  defendants.”  139 
Moreover,  the  same  court  has  indicated  it  is  an  abuse  of  the  grand  jury 
process  for  the  Government  “to  impose  on  that  body  to  perform  in¬ 
vestigative  work  that  can  be,  and  heretofore  has  been,  successfully  ac¬ 
complished  by  the  regular  investigative  agencies  of  Government.”  140 

While  agreeing  with  this  conclusion,  one  should  consider  an  even 
more  fundamental  question:  whether  it  is  fair  to  summon  a  de  jure  or 
de  facto  defendant  before  a  federal  grand  jury— a  practice  condemned 
by  at  least  one  state  court.141  The  facile  argument  that  the  Government 
may  be  investigating  other  crimes  or  other  defendants  makes  the  United 
States  Attorney’s  judgment  conclusive  and  hardly  mitigates  the  impro¬ 
priety  of  the  investigation  or  the  damage  to  the  defendant.  If  the  fifth 
amendment  protects  him  against  being  called  as  a  prosecution  witness 
at  his  trial,  does  it  not  apply  to  the  equally  dangerous  pre-indictment 
period  where  the  future  defendant  is  a  present  target? 

The  Defendant 

COUNSEL  FOR  POTENTIAL  DEFENDANTS 

Denial  of  counsel  to  an  ordinary  witness  before  a  grand  jury  is  effec¬ 
tively  a  denial  of  legal  rights.  It  follows,  then,  that  denial  of  counsel 

136  Comment,  Federal  Grand  Jury  Investigations  of  Political  Dissidents ,  7  Harv.  Civ. 
Rights— Civ.  Lib.  L.  Rev.  432  (1972). 

137  Id.  See  also  Boudin,  The  Constitutional  Privilege  in  Operation ,  12  Lawyers 
Guild  Rev.  128  (1952). 

138439  F.2d  743,  745  (9th  Cir.  1971). 

139  Mara  v.  United  States,  454  F.2d  580,  585  (7th  Cir.  1971),  cert,  granted ,  40  U.S.L.W. 
3568  (U.S.  May  30,  1972)  (No.  71-850). 

140  Id. 

141  See  People  v.  Bermel,  71  Misc.  356,  128  N.Y.S.  524  (Sup.  Ct.  1911). 
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to  a  witness  who  is  in  fact  a  defendant  must  be  a  more  serious  denial 
of  rights— serious  enough  to  be  unconstitutional. 

There  is  no  clearly  recognized  right  to  counsel  for  a  prospective 
defendant  appearing  before  a  grand  jury,142  but  recent  decisions  of  the 
Supreme  Court  in  the  area  of  defendant’s  rights,  particularly  Miranda 
v.  Arizona ?143  United  States  v.  Wade ,144  and  In  re  Gault ,145  demonstrate 
the  necessity  for  recognizing  that  right. 

Miranda  required  that  a  defendant  be  advised  of  his  right  to  remain 
silent  and  of  his  right  to  counsel  prior  to  any  custodial  interrogation  by 
the  police.  Custodial  interrogation  was  defined  as  “questioning  initiated 
by  law  enforcement  officers  after  a  person  has  been  taken  into  custody 
or  otherwise  deprived  of  his  freedom  in  any  significant  way.”  146  The 
grand  jury  closely  resembles  a  custodial  interrogation— once  summoned, 
the  witness-defendant  must  appear  and  answer  questions,  and  he  is  pro¬ 
tected  only  by  the  traditional  privileges  which  apply  to  any  criminal 
proceeding.  It  would  appear,  then,  that  the  very  words  of  Miranda 
would  require  that  counsel  be  present  at  the  grand  jury  hearing  to 
guarantee  the  potential  defendant  full  advantage  of  his  privileges.147 

If,  however,  one  looks  past  the  letter  to  the  spirit  and  intent  of 
Miranda ,  the  argument  that  counsel  must  be  present  at  grand  jury  pro¬ 
ceedings  becomes  even  more  compelling.  As  the  Court  noted,  “[o]ur 
aim  is  to  assure  that  the  individual’s  right  to  choose  between  silence  and 
speech  remains  unfettered  throughout  the  interrogation  process.”  148 


142  A  recent  New  York  case,  People  v.  lanniello ,  aptly  illustrates  this  problem.  21 
N.Y.2d  418,  235  N.E.2d  439,  288  N.Y.S.2d  462,  cert,  denied ,  393  U.S.  827  (1968).  When 
asked  a  particular  question,  lanniello  refused  to  answer  because  the  answer  might  be 
incriminating,  and  asked  permission  to  consult  his  attorney,  who  was  outside  the  jury 
room.  The  prosecutor  advised  lanniello  and  the  foreman  of  the  jury  that  the  question 
was  a  proper  one,  and  lanniello  was  denied  permission  to  consult  with  his  attorney. 
When  he  persisted  in  his  refusal  to  answer  and  his  request  to  see  his  attorney,  the 
prosecutor  insisted  that  the  matter  must  go  to  “open  court”  to  be  resolved  by  a  judge, 
lanniello  responded  that  he  did  not  understand,  perhaps  thinking  that  he  was  already 
in  court,  and  apparently  became  quite  confused.  Thoroughly  intimidated,  he  attempted 
to  give  a  safe  answer  to  a  question  which  he  had  originally  been  afraid  to  answer  at 
all.  He  was  then  indicted  for  criminal  contempt  because  of  his  “evasive,  equivocal  and 
false”  answers.  Id.  at  421,  235  N.E.2d  at  441,  288  N.Y.S.2d  at  465.  The  Court  of 
Appeals  of  New  York  upheld  the  indictment,  indicating  that  lanniello  should  have 
forced  the  matter  into  open  court  by  persisting  in  his  refusal  to  answer.  Id.  at  425, 
235  N.E.2d  at  443-44,  288  N.Y.S.2d  at  469;  see  26  Wash.  &  Lee  L.  Rev.  97,  98  &  n.7 
(1969). 

143  384  U.S.  436  (1966). 

444  388  U.S. 218  (1967). 

145  387  U.S.  1  (1967). 

443  384  U.S.  at  444. 

147  See  Meshbesher,  supra  note  12,  at  199-203. 

148  384  U.S.  at  469. 
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Such  free  choice  cannot  be  guaranteed  unless  counsel  is  present— as  was 
illustrated  by  People  v.  lanniello .149  If  we  accept  as  our  goal  the  in¬ 
tegrity  of  the  fact-finding  process  in  court,150  the  presence  of  counsel 
before  the  grand  jury  is  necessary  as  well  as  desirable. 

In  United  States  v.  Wade,151  the  Supreme  Court  extended  the  prin¬ 
ciple  of  Miranda  to  police  lineups.  The  Court  held  that  the  lineup  was 
a  critical  confrontation  between  the  accused  and  prosecution  in  the 
pretrial  stage  which  “might  well  settle  the  accused’s  fate,  and  reduce 
the  trial  itself  to  a  mere  formality.”  152  The  Court  explained  that  any 
pretrial  proceeding  must  be  scrutinized  to  determine  whether  counsel  is 
required  to  preserve  the  defendant’s  right  to  a  fair  trial.153  The  Court’s 
concern  for  pretrial  rights  is  obvious;  and  since  the  grand  jury  hearing 
is  the  stage  which  is  perhaps  both  most  important  and  most  confusing,154 
it  should  be  recognized  that  the  right  to  counsel  during  the  grand  jury 
hearing  is  critical. 

Finally,  in  In  re  Gault ,155  the  Court  extended  the  right  to  counsel  to 
juvenile  proceedings,  which  traditionally  had  been  regarded  as  non¬ 
criminal  in  nature.  The  fact  that  a  juvenile  could  lose  his  liberty  in 
proceedings  without  counsel  was  sufficient  to  outrage  the  Court.156 
Lack  of  counsel  before  a  grand  jury  can  have  at  least  as  great  an  im¬ 
pact— a  confused  witness  may  blurt  out  facts  which  could  lead  to  his 
incarceration,  as  was  the  case  with  juveniles  before  Gault.  Again,  it  is 
obvious  that  the  Court’s  concern  with  constitutional  protections  pro¬ 
vides  a  compelling  argument  for  counsel  at  the  grand  jury  hearing. 

Other  cases  in  which  the  Supreme  Court  has  extended  the  right  to 
counsel  to  pretrial  proceedings  are  Coleman  v.  Alabama 157  and  Mempa 
v.  Rhay.158  In  Coleman ,  the  Court  held  that  the  preliminary  hearing  in 
Alabama  was  a  critical  stage  of  the  state’s  criminal  process.159  Relying 
on  Wade,160  the  Court  stated  that  the  determination  of  whether  a  stage 

149  21  N.Y.2d  418,  235  N.E.2d  439,  288  N.Y.S.2d  462,  cert,  denied,  393  U.S.  827  (1968); 
see  note  142  supra. 

150  The  Miranda  court  found  that  having  counsel  “present  when  statements  are  taken 
from  an  individual  during  interrogation  obviously  enhances  the  integrity  of  the  fact¬ 
finding  process  in  court.”  384  U.S.  at  466. 

151  388  U.S.  218  (1967). 

152  Id.  at  224. 

153  Id.  at  227. 

154  See  Meshbesher,  supra  note  12,  at  191. 

155  387  U.S.  1  (1967). 

156  Id.  at  41. 

157  399  U.S.  1  (1970). 

158  389  U.S.  128  (1967). 

159  399  U.S.  at  9-10. 

16°  Id.  at  7. 
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is  critical,  thus  requiring  the  presence  of  counsel,  depends  upon  an 
analysis  of  “whether  potential  substantial  prejudice  to  defendant’s  rights 
inheres  in  the  particular  confrontation”  and  whether  counsel  may  help 
avoid  that  prejudice.101  Using  this  test,  the  Court  concluded  that 
“plainly  the  guiding  hand  of  counsel  at  the  preliminary  hearing  is 
essential  to  protect  the  indigent  accused  against  an  erroneous  or  improper 
prosecution.”  102  In  Mempa ,  the  Court  held  that  counsel  must  be  ap¬ 
pointed  for  a  state  probation  revocation  hearing.163  Both  of  these  cases 
lend  support  to  the  proposition  that  the  grand  jury  questioning  of  a 
defendant  is  a  critical  stage,  thus  requiring  that  the  defendant  have  the 
right  to  counsel.104 

Even  if  the  reasoning  of  the  above  cases  is  not  convincing,105  it  seems 
clear  that  counsel  is  required  in  order  to  protect  against  such  unfortunate 
results  as  occurred  in  Icmniello .10°  Furthermore,  in  order  to  preserve 
integrity  in  our  system  of  criminal  justice,  counsel  should  be  able  to 
accompany  the  client  into  the  grand  jury  hearing.  It  makes  no  sense 
to  establish  privileges  against  self-incrimination,  rights  of  privacy,  and 
protected  communications  if  a  potential  defendant  is  not  given  sufficient 
opportunity  to  avail  himself  of  them. 

DISCOVERY 

Even  if  the  defendant  is  not  summoned  before  the  grand  jury,  how¬ 
ever,  the  prosecution  presently  has  a  powerful  weapon  in  the  form  of 
grants  of  immunity  to  witnesses  who  will  later  be  available  at  trial.167 

161  Id.  The  Court  listed  four  reasons  why  the  presence  of  counsel  was  necessary  at 
the  preliminary  hearing  stage:  (1)  the  lawyer’s  skilled  examination  and  cross-examina¬ 
tion  of  witnesses  might  expose  fatal  weaknesses  in  the  state’s  case  that  might  lead  the 
magistrate  to  refuse  to  bind  the  accused  over;  (2)  the  lawyer  can  prepare  to  impeach 
witnesses  or  elicit  favorable  testimony;  (3)  a  lawyer  can  use  the  hearing  as  a  discovery 
tool;  and  (4)  the  lawyer  can  argue  either  for  early  psychiatric  examinations  or  bail  at 
that  time.  Id.  at  9. 

162  id. 

163  389  U.S.  at  137. 

164 See  also  White  v.  Maryland,  373  U.S.  59  (1963)  (per  curiam)  (preliminary  hear¬ 
ing  held  a  critical  stage  in  Maryland);  Hamilton  v.  Alabama,  368  U.S.  52  (1961) 
(arraignment  in  Alabama  held  a  critical  stage). 

165  Arguments  for  a  right  to  counsel  based  on  Miranda  have  not  yet  been  successful 
in  lower  federal  courts.  United  States  v.  Levinson,  405  F.2d  971,  979-81  (6th  Cir. 
1968),  cert,  denied ,  395  U.S.  958  (1969)  (rejecting  Miranda  and  Wade  as  not  factually 
analogous  and  stating  unwillingness  to  extend  their  principles  to  grand  jury  hearings). 
The  same  has  been  true  in  state  courts.  State  ex  ret.  Lowe  v.  Nelson,  202  So.  2d  232, 
234-35  (Fla.  Ct.  App.  1967)  ( Miranda  limited  to  its  facts;  counsel  not  required  before 
grand  jury  because  it  is  not  a  police  investigation). 

166  See  note  142  supra. 

107  See  notes  84-94  supra  and  accompanying  text. 
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No  discovery  technique  of  similar  magnitude  is  available  to  the  defend¬ 
ant,  whose  right  to  greater  discovery  has  always  been  recognized  under 
the  Federal  Rules  of  Criminal  Procedure.168  The  immunity  legislation 
discussed  previously109  is  so  one-sided  as  to  pose  serious  fifth  and  sixth 
amendment  problems;170  appropriate  judicial  remedies,  required  in  the 
fair  administration  of  criminal  justice,  would  at  the  least  give  the  de¬ 
fendant  an  opportunity  to  cross-examine  such  witnesses  before  trial  and, 
alternatively,  to  require  the  prosecution  to  secure  immunity  for  defense 
witnesses. 

There  are  other  examples  of  abuse  of  the  grand  jury  for  discovery 
purposes.  In  one  case  a  subpoena  duces  tecum  seeking  books  and  records 
was  issued  against  a  defendant  prior  to  his  trial— a  blatant  misuse  of  the 
discovery  process.171  This  type  of  conduct  misconceives  the  grand 
jury’s  proper  role  and  makes  it  an  investigative  arm  of  the  Government 
against  which  the  Seventh  Circuit  has  warned  society.172 

THE  PROBABLE  CAUSE  HEARING 

There  is  one  discovery  device  available  to  the  defendant,  a  probable 
cause  hearing  when  he  is  the  subject  of  a  complaint,  rather  than  an 
indictment.173  Such  a  hearing  is  the  most  common  procedure  in  Eng¬ 
land,  where  crimes  generally  are  not  prosecuted  by  indictment.174  Yet, 
in  this  country,  government  prosecutors  who  often  secure  complaints 
precipitately,  hasten  to  secure  indictments  to  avoid  the  probable  cause 
hearing.  The  sounder  procedure  would  be  to  amend  the  Federal  Rules 
of  Criminal  Procedure  so  as  to  require  a  probable  cause  hearing  whether 
or  not  an  indictment  has  been  filed.  This  would  not  require  the  Gov¬ 
ernment  to  disclose  all  of  its  evidence  but  merely  ensure  compliance 
with  the  principle  underlying  the  fifth  amendment— that  criminal  prose¬ 
cutions  should  not  be  permitted  in  the  absence  of  evidence  sufficient 
to  convict.  This  remedy  becomes  essential  in  light  of  the  judicial  re¬ 
fusal  to  permit  full  disclosure  or  even  in  camera  inspection  of  grand 
jury  minutes. 

168  See  Fed.  R.  Crim.  P.  16. 

169  See  notes  84-94  supra  and  accompanying  text. 

170  Cf.  Ellis  v.  United  States,  416  F.2d  791  (D.C.  Cir.  1969). 

171  N.Y.  Times,  Sep.  22,  1971,  at  8,  col.  2. 

172  Mara  v.  United  States,  454  F.2d  580,  585  (7th  Cir.  1971),  cert,  granted ,  40  U.S.L.W. 
3568  (U.S.  May  30,  1972)  (No.  71-850);  see  notes  139-140  supra  and  accompanying  text. 

173  Fed.  R.  Crim.  P.  5  (c) ,  7  (f) . 

174  J.  Devlin,  Criminal  Courts  and  Procedure  45  (1960).  See  also  D.  Fellman,  The 
Defendant’s  Rights  Under  English  Law  28  n.70  (1966). 
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INDICTMENT  ON  EVIDENCE  INADMISSIBLE  AT  TRIAL 

Closely  related  to  the  problem  of  representation  by  counsel  at  a 
grand  jury  hearing  is  the  problem  of  indictments  based  upon  evidence 
inadmissible  at  trial.  Because  defense  counsel  is  not  present  to  object 
to  the  prosecution’s  questions  or  to  advise  the  grand  jury,  indictments 
can  be  returned  as  a  result  of  hearsay,  illegally  obtained,  or  otherwise 
inadmissible  evidence.  When  the  prosecutor  seeks  to  introduce  illegally 
obtained  evidence  at  trial,  an  informed  defense  motion  to  suppress  is 
normally  successful;  a  motion  to  quash  or  dismiss  an  indictment  on  the 
same  grounds,  however,  is  rarely  granted.  As  a  result,  the  defendant 
often  must  suffer  the  unnecessary  rigor  of  a  public  trial.  The  problem 
is  compounded  by  the  fact  that  defense  counsel,  because  of  the  secret 
nature  of  grand  jury  proceedings,  may  be  unaware  of  any  illegal 
evidence  until  it  is  introduced  at  trial. 

A  distinction  should  be  drawn  between  evidence  that  is  merely  in¬ 
competent  or  inadequate  and  evidence  which  was  illegally  obtained  and 
is  inadmissible  for  that  reason  alone.  Unfortunately,  since  this  dis¬ 
tinction  has  been  blurred  by  the  courts,  any  discussion  must  intermingle 
the  two  concepts  to  a  certain  degree. 

In  Costello  v.  United  States ,175  the  problem  of  indictment  on  hearsay 
evidence  directly  confronted  the  Supreme  Court.  In  that  case,  an  in¬ 
dictment  for  tax  evasion  had  been  based  solely  on  the  testimony  of  gov¬ 
ernment  witnesses  who  had  no  firsthand  knowledge  of  the  transactions. 
The  Court  upheld  the  indictment,  stating  that  if  it  were  open  to  chal¬ 
lenge  upon  the  ground  of  inadequate  or  incompetent  evidence,  the 
resulting  delay  in  the  criminal  process  would  be  intolerable.176  Thus, 
it  appears  that  where  an  indictment  is  returned  by  a  legally  constituted 
and  unbiased  grand  jury  and  the  indictment  is  valid  on  its  face,  fifth 
amendment  requirements  will  be  met  and  trial  on  the  merits  will 
follow.177 

Costello  is  plainly  bad  law  and  shows  a  surprising  ignorance  of  the 
precedents  in  Anglo-American  law.  The  texts  covering  the  period 

175  350  U.S.  359  (1956). 

178  Id.  at  363. 

177  Justice  Black  apparently  founded  his  opinion  upon  the  traditional  view  of  the 
grand  jury  as  a  shield  for  the  accused  which,  unbound  by  evidentiary  rules,  can  more 
freely  aid  the  defendant.  Id.  at  362.  The  grand  jury’s  role  is  not  always  so  noble,  how¬ 
ever.  In  dissenting  from  a  denial  of  certiorari  in  Remington  v.  United  States ,  Justice 
Black  noted  that  the  “prosecutorial  methods  used  to  obtain  and  sustain  the  indictment” 
were  charged  in  the  petition  to  be  “abhorrent  to  a  fair  administration  of  justice.” 
Justice  Black  would  have  granted  certiorari  to  review  the  use  made  of  the  grand  jury 
in  that  case.  343  U.S.  907,  908  (1952).  See  also  Note,  An  Examination  of  the  Grand 
Jury  in  New  York ,  2  Colum.  J.L.  &  Social  Prob.  88  (1966). 
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prior  to  the  Constitution  emphasize  the  protective  role  of  the  grand 
jury;178  so  do  the  more  recent  decisions  on  the  purpose  of  grand  juries.179 
The  charges  to  grand  juries  in  the  nineteenth  century,  moreover,  em¬ 
phasize  the  necessity  for  evidence  upon  which  the  defendant  could  be 
convicted.180 

The  Costello  decision  was  limited  to  the  question  of  an  indictment 
based  upon  hearsay,  but  the  Court  subsequently  had  an  opportunity  to 
deal  with  illegally  obtained  evidence.  In  Lawn  v.  United  States ,181  it 
was  contended  that  an  indictment  for  tax  evasion  should  have  been  dis¬ 
missed  as  based  on  unconstitutionally  obtained  evidence.  An  indict¬ 
ment,  issued  in  1952,  had  been  dismissed  as  a  violation  of  the  privilege 
against  self-incrimination.182  Subsequently,  in  1953,  another  grand  jury 
returned  an  indictment  for  substantially  the  same  offense.  The  defend¬ 
ant  contended  that  the  second  indictment  should  have  been  quashed 
since  it  probably  was  based  on  the  illegally  obtained  evidence  adduced 
before  the  first  grand  jury.  The  Court  found  that  the  defendant  had  no 
substantial  foundation  for  this  attack  on  the  indictment  but  merely 
“unsupported  suspicion.”  183  The  Court  then  quoted  Costello's  broad 
language  to  the  effect  that  an  indictment  valid  on  its  face  should  be 
sufficient  for  trial  on  the  merits.184  Thus,  the  Court  held  that  in  the 
absence  of  firm  evidence,  mere  suspicion  of  illegally  obtained  evidence 
does  not  create  a  right  to  a  preliminary  hearing  to  determine  the  ade¬ 
quacy  of  the  indictment.185 

Costello  has  spawned  much  confusion.  Some  courts  appear  to  have 
lost  sight  of  the  distinction  between  incompetent  and  illegal  evidence,186 
while  others  appear  to  recognize  the  distinction  but  apparently  believe 


1.78  i  w.  Holdsworth,  A  History  of  English  Law  321-23  (3d  ed.  1923). 

179  See  Wood  v.  Georgia,  370  U.S.  375,  390-93  (1962). 

180  See  note  4  supra  and  accompanying  text. 

181  355  U.S.  339,  rehearing  denied ,  355  U.S.  967  (1958). 

182  Id.  at  345. 

183  Id.  at  350.  This  is  a  constant  problem  in  seeking  to  quash  a  grand  jury  indictment 
as  based  on  illegally  obtained  evidence.  Since  disclosure  of  grand  jury  testimony  is 
usually  not  permitted,  one  is  hard  pressed  to  bring  more  than  “suspicion”  to  bear  on  the 
issue. 

184  Id.  at  349-50. 

185  The  Court,  in  its  actual  holding,  was  very  careful  to  state  only  that  mere  unsup¬ 
ported  suspicions  did  not  require  a  preliminary  hearing  on  the  indictment’s  adequacy; 
therefore,  the  use  of  the  Costello  language  could  not  have  been  intended  to  foreclose 
the  possibility  of  any  inquiry  into  adequacy  of  an  indictment.  Id.  at  350. 

186 See  United  States  v.  Grosso,  358  F.2d  154  (3d  Cir.  1966),  rev'd  on  other  groimdsy 
390  U.S.  62  (1968).  In  Grosso ,  the  United  States  Court  of  Appeals  for  the  Third  Cir¬ 
cuit  responded  to  an  allegation  that  the  indictment  was  based  on  illegal  evidence  by 
simply  stating  that  “an  indictment  is  not  open  to  challenge  on  the  ground  that  the 
evidence  presented  to  the  grand  jury  was  either  inadequate  or  incompetent.”  Id.  at  163. 
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that  Costello  precludes  all  inquiry.187  The  trend  established  in  Costello 
culminated  in  U?iited  States  v.  Blue.188  Blue  had  been  required  to  furnish 
records  to  the  Internal  Revenue  Service  in  order  to  contest  a  tax  assess¬ 
ment  and  lien.  Approximately  one  year  later,  an  indictment  was  re¬ 
turned  against  him  based  upon  information  garnered  from  his  own 
records,  a  violation  of  the  fifth  amendment  privilege  against  self-in¬ 
crimination.  The  district  court  dismissed  the  indictment,  and  the  Court 
of  Appeals  for  the  Ninth  Circuit  certified  the  case  to  the  Supreme 
Court,189  which  reinstated  the  indictment  saying: 

Our  numerous  precedents  ordering  the  exclusion  of  such  illegally 
obtained  evidence  assume  implicitly  that  the  remedy  does  not 
extend  to  barring  the  prosecution  altogether.  So  drastic  a  step 
might  advance  marginally  some  of  the  ends  served  by  exclusionary 
rules,  but  it  would  also  increase  to  an  intolerable  degree  interfer¬ 
ence  with  the  public  interest  in  having  the  guilty  brought  to 
book.190 

Such  a  view  is  based  upon  an  erroneous  understanding  of  the  grand 
jury  today  and  is  contrary  to  the  aim  and  spirit  of  the  cases  which  have 
fostered  evidentiary  exclusionary  rules.191  It  would  seem  that  Blue 
would  foreclose  the  possibility  of  quashing  an  indictment  because  of 
illegally  seized  evidence  absent  a  separate  statutory  right.192 

The  United  States  Court  of  Appeals  for  the  Second  Circuit  has  taken 
a  more  enlightened,  supervisory  approach  to  the  problem  of  an  indict¬ 
ment  based  on  inadmissible  evidence.  In  United  States  v.  Arctm,193 


187  See  Jones  v.  United  States,  342  F.2d  863,  883-84  (D.C.  Cir.  1964)  (Prettyman,  J., 
dissenting);  United  States  v.  Ramsey,  315  F.2d  199,  199-200  (2d  Cir.  1963). 

A  more  balanced  approach  was  taken  in  United  States  v.  Arcuri,  where  the  court 
said  that  hearsay  evidence  should  be  used  only  as  a  last  resort,  and  that  the  grand  jury 
should  be  fully  informed  as  to  its  use.  282  F.  Supp.  347  (E.D.N.Y.),  aff’d,  405  F.2d  691 
(2d  Cir.  1968),  cert,  denied,  395  U.S.  913  (1969).  The  court  characterized  as  “perni¬ 
cious”  hearsay  evidence  given  to  the  grand  jury  in  the  manner  of  first-hand  knowledge. 
Id.  at  349.  Unfortunately,  the  majority  rule  is  that  hearsay  may  be  used  without  quali¬ 
fication. 

188 384  U.S. 251  (1966). 

189  See  Act  of  June  25,  1948,  ch.  645,  62  Stat.  844,  as  amended,  18  U.S.C.  §  3731  (1970). 

190  384  U.S.  at  255. 

191  See  Mapp  v.  Ohio,  367  U.S.  643  (1961);  Weeks  v.  United  States,  232  U.S.  383 
(1914).  It  would  seem,  in  fact,  that  the  decision  in  Blue  would  actually  encourage  offi¬ 
cial  unlawfulness,  already  endemic  to  our  society. 

192 See  In  re  Egan,  450  F.2d  199  (3d  Cir.  1971),  ajfd  sub  nom.,  Gelbard  v.  United 
States,  40  U.S.L.W.  4862  (U.S.  June  26,  1972)  (wiretap  evidence,  illegally  obtained, 
barred  from  presentation  to  a  grand  jury  pursuant  to  statute);  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968  §  802,  18  U.S.C.  §  2515  (1970). 

193  405  F.2d  691  (2d  Cir.  1968),  cert,  denied,  395  U.S.  913  (1969). 
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the  Second  Circuit  approved  the  district  court’s  admonition  that  in  the 
future  indictments  would  be  dismissed  “if  it  is  clear  that  hearsay  alone 
was  deliberately  relied  upon  when  better  evidence  was  readily  avail¬ 
able  for  presentation  to  the  grand  jury.”  194  Previously,  in  United  States 
v.  U mans,195  the  court  had  warned  against  prosecutorial  reliance  on 
hearsay  evidence  in  securing  an  indictment,  stating  that  “[h]earsay  evi¬ 
dence  should  only  be  used  when  direct  testimony  is  unavailable  or  when 
it  is  demonstrably  inconvenient  to  summon  witnesses  able  to  testify  to 
facts  from  personal  knowledge.”  196  Despite  this  supervisory  approach, 
however,  the  majority  rule  remains  that  enunciated  in  Costello  and  its 
progeny,  and  it  is  unlikely  that  defendants  will  be  able  to  quash  indict¬ 
ments  based  on  evidence  inadmissible  at  trial. 

THE  STANDING  REQUIREMENT 

Only  an  individual  whose  own  constitutional  rights  have  been  vio¬ 
lated  has  standing  to  complain.197  Thus,  a  witness  lacks  standing  to 
challenge  a  statute  on  constitutional  grounds  absent  a  violation  of  his 
own  constitutional  rights.198  Even  where  there  exists  a  statutory  right 
to  exclude  certain  types  of  evidence  from  the  grand  jury,  the  question 
of  whether  the  statute  confers  standing  upon  a  witness  to  complain  has 
arisen.199  The  current  judicial  resolution  of  this  problem  seems  un¬ 
sound;  a  witness  clearly  does  and  should  have  standing.  What  policy 
considerations  justify  an  illegal  search  of  A  followed  by  use  of  the 
evidence  against  B ?  The  search  itself  is  illegal,  even  unconstitutional, 
and  should  be  discouraged;  and  the  exclusionary  rule  should  apply  since 
“[t]he  essence  of  a  provision  forbidding  the  acquisition  of  evidence  in 
a  certain  way  is  that  not  merely  evidence  so  acquired  shall  not  be  used 

104  Id.  at  694. 

105368  F.2d  725  (2d  Cir.  1966),  cert,  dismissed  as  improvidently  granted ,  389  U.S.  80 
(1967). 

196  Id.  at  730.  The  court  also  said  that  the  “excessive  use  of  hearsay  in  the  presen¬ 
tation  of  government  cases  to  grand  juries  tends  to  destroy  the  historical  function  of 
grand  juries  in  assessing  the  likelihood  of  prosecutorial  success  and  tends  to  destroy  the 
protection  from  unwarranted  prosecutions  that  grand  juries  are  supposed  to  afford  the 
innocent.”  Id.  See  also  United  States  v.  Catino,  403  F.2d  491,  496-97  (2d  Cir.  1968); 
United  States  v.  Beltram,  388  F.2d  449,  451-53  (2d  Cir.  1968)  (Medina,  J.,  dissenting). 

197  See  Alderman  v.  United  States,  394  U.S.  165,  171-72  (1969)  (conspirator  held 
without  standing  to  exclude  illegally  overheard  conversation  between  co-conspirators 
which  was  incriminating  to  him  but  to  which  he  was  not  a  party). 

198  See  Blair  v.  United  States,  250  U.S.  273  (1919)  (witness  before  grand  jury  held 
unable  to  challenge  jurisdiction  of  grand  jury  under  allegedly  unconstitutional  statute). 

199  Compare  In  re  Evans,  452  F.2d  1239  (D.C.  Cir.  1971),  cert,  denied ,  40  U.S.L.W. 
3610  (U.S.  June  26,  1972)  (witness  has  right  under  statute)  and  In  re  Fgan,  450  F.2d 
199  (3d  Cir.  1971),  ttffd  sub  nom .,  Gelbard  v.  United  States,  40  U.S.L.W.  4862  (U.S. 
June  26,  1972)  with  United  States  v.  Reynolds,  449  F.2d  1347  (9th  Cir.  1971). 
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before  the  Court  but  that  it  shall  not  be  used  at  all.”  200  This  reasoning 
was  adopted  by  the  California  Supreme  Court  in  People  v.  Martin ,201 
in  which  California  eliminated  standing  as  a  prerequisite  to  a  claim  of 
illegal  search  and  seizure: 

[The  defendant’s]  right  to  object  to  the  use  of  the  evidence  must 
rest,  not  on  a  violation  of  his  own  constitutional  rights  but  on  the 
ground  that  the  government  must  not  be  allowed  to  profit  by  its 
own  wrong  and  thus  encourage  lawless  enforcement  of  the  law.202 

An  appropriately  broad  interpretation  of  the  fourth  amendment 
appears  to  require  that  a  defendant  have  standing  to  challenge  an  in¬ 
dictment  based  on  illegal  or  inadmissible  evidence.  No  such  indictment 
should  be  allowed  to  stand  because  the  purpose  of  the  exclusionary  rule 
—deterrence  of  unlawful  police  conduct— is  undermined  substantially 
if  certain  unlawful  conduct  cannot  be  challenged.  In  order  to  spare 
the  defendant  a  useless,  wasteful,  and  injurious  procedure,203  no  indict¬ 
ment  should  be  returned  unless  based  on  evidence  admissible  at  trial,  and 
witnesses  appearing  at  grand  jury  hearings,  as  indicted  defendants  faced 
with  prosecution,  should  be  accorded  standing  to  complain  of  illegal 
or  inadmissible  evidence  brought  before  the  grand  jury. 

GRAND  JURY  SECRECY 

Another  reform  desperately  needed  is  disclosure  to  the  defendant 
of  testimony  taken  before  the  grand  jury.  Only  knowledge  of  what 
transpired  before  the  grand  jury  can  enable  defense  counsel  to  mount 
an  effective  challenge  to  an  improper  indictment  or  adequately  pre¬ 
pare  a  defense.  Thus,  not  only  the  defendant’s  own  testimony  should 
be  disclosed  but  that  of  other  witnesses  as  well. 

Proceedings  before  a  grand  jury  have  traditionally  been  shrouded 
in  secrecy.204  The  reasons  traditionally  advanced  to  justify  such  secrecy 

200  silverthorne  Lumber  Co.  v.  United  States,  251  U.S.  385,  392  (1920). 

201  45  Cal.  2d  755,  290  P.2d  855  (1955). 

202  Id.  at  761,  290  P.2d  at  857. 

203  It  should  be  noted  that  a  wrongful  indictment  can  work  a  serious  injustice: 

[A]  wrongful  indictment  is  no  laughing  matter;  often  it  works  a  grievous, 
irreparable  injury  to  the  person  indicted.  The  stigma  cannot  be  easily 
erased.  In  the  public  mind,  the  blot  on  the  man’s  escutcheon,  resulting 
from  such  a  public  accusation  of  wrongdoing,  is  seldom  wiped  out  by  a 
subsequent  judgment  of  not  guilty.  Frequently  the  public  remembers  the 
accusation,  and  still  suspects  guilt,  even  after  an  acquittal. 

In  re  Fried,  161  F.2d  453,  458-59  (2d  Cir.),  cert,  granted,  331  U.S.  804,  writ  dismissed, 
332  U.S.  807  (1947). 

204  See  generally  Calkins,  The  Fading  Myth  of  Grand  Jury  Secrecy,  1  John  Marshall 
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are:  1)  to  prevent  the  accused’s  escape  before  indictment  and  arrest  and 
to  prevent  him  from  tampering  with  the  adverse  witnesses;  2)  to  pre¬ 
vent  embarrassment  and  intimidation  of  witnesses  and  to  encourage 
free  disclosure  of  facts  before  the  grand  jury;  3)  to  encourage  unin¬ 
hibited  investigation  and  deliberation  by  the  grand  jury;  and  4)  to 
protect  an  unindicted  accused  from  the  calumny  that  would  result  from 
disclosure  of  the  accusations  against  him.205 

In  keeping  with  this  traditional  view,  earlier  cases  take  a  dim  view 
of  disclosing  testimony  in  any  form.  In  United  States  v.  Garsson,20e 
Judge  Learned  Hand  clearly  expressed  hostility  and  dismay  at  the  pos¬ 
sibility  of  disclosure.207  However,  in  1940,  the  Supreme  Court  held 
that  disclosure  of  grand  jury  testimony  was  within  the  discretion  of 
the  trial  court,  and  that  while  ordinarily  confidential,  such  testimony 
could  be  revealed  where  the  grand  jury’s  functions  had  ceased  and 
where  the  ends  of  justice  required  disclosure.208  Unfortunately,  this  dis¬ 
cretionary  disclosure  was  narrowly  interpreted  by  lower  federal 
courts.209 

The  situation  remained  virtually  unchanged  until  195 8. 210  In  that 
year,  the  Supreme  Court  decided  United  States  v.  Procter  &  Gamble 
Co.211  and  in  the  following  year,  Pittsburgh  Plate  Glass  Co.  v.  United 
States.212  These  two  cases  established  the  rule  that  disclosure  would  be 
allowed  only  if  the  defendant  was  able  to  show  a  “particularized  need” 
for  discovery.213  The  particularized  need  test  quickly  became  the 

J.  Prac.  &  Pro.  18  (1967);  Calkins,  Grand  Jury  Secrecy,  63  Mich.  L.  Rev.  455  (1965); 
Note,  Discovery  by  a  Criminal  Defendant  of  his  Own  Grand  Jury  Testimony,  68  Colum. 
L.  Rev.  311  (1968). 

205  See  Pittsburgh  Plate  Glass  Co.  v.  United  States,  360  U.S.  395,  405  (1959)  (Brennan, 
J.,  dissenting). 

206  291  F.  646  (S.D.N.Y.  1923). 

207  “It  [disclosure]  is  said  to  lie  in  discretion,  and  perhaps  it  does,  but  no  judge  of  this 
court  has  ever  granted  it,  and  I  hope  none  ever  will.  Under  our  criminal  procedure, 
the  accused  has  every  advantage.  .  .  .  Why  in  addition  he  should  in  advance  have  the 
whole  evidence  against  him  to  pick  over  at  his  leisure  ...  I  have  never  been  able  to 
see.”  Id.  at  649;  see  United  States  v.  Molasky,  118  F.2d  128,  132  (7th  Cir.  1941),  rev'd 
cm  other  grounds  sub  nom.,  United  States  v.  Ragen,  314  U.S.  513  (1942)  (granting  dis¬ 
closure  would  aid  dilatory  tactics). 

208  United  States  v.  Socony-Vacuum  Oil  Co.,  310  U.S.  150,  233-34  (1940);  see  Fed. 
R.  Crim.  P.  6(e). 

209  See  United  States  v.  Molasky,  118  F.2d  128,  132  (7th  Cir.  1941),  rev'd  on  other 
grounds  sub  nom.,  United  States  v.  Ragen,  314  U.S.  513  (1942).  The  court  there  noted 
that  granting  such  disclosure  “would  dangerously  impair  our  grand  jury  system.”  Id. 

2to  See  United  States  v.  Ben  Grunstein  &  Sons  Co.,  137  F.  Supp.  197,  200  (D.N.J.  1956). 
The  court  granted  pretrial  discovery  of  the  grand  jury  testimony  of  witnesses  who  were 
to  testify  at  trial.  It  should  be  noted,  however,  that  Grunstein  was  a  civil  suit. 

2U  356  U.S.  677  (1958). 

212  360  U.S.  395  (1959). 

213  id.  at  400;  356  U.S.  at  683. 
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standard  in  lower  courts.214  However,  the  requirement  that  the  need  be 
positively  or  clearly  shown  continued  to  render  the  discovery  of  grand 
jury  testimony  difficult.215 

In  1966,  in  Dermis  v.  United  States ,216  the  Supreme  Court  seemed  to 
signal  a  major  breakthrough  in  liberalizing  the  discovery  of  grand  jury 
testimony.  Dennis  involved  an  indictment  for  conspiracy  returned  in 
1956  concerning  events  which  had  transpired  since  1948.  The  trial 
was  held  in  1963,  at  which  time  disclosure  was  sought.  The  Court 
allowed  disclosure  on  the  grounds  that  much  time  had  passed,  that  the 
uncorroborated  testimony  of  the  key  witnesses  was  essential  to  the 
prosecution’s  case,  that  it  concerned  oral  statements,  and  that  one  of  the 
witnesses  had  admitted  error.217  Under  these  circumstances,  the  Court 
stated  that  it  “cannot  fairly  be  said  that  the  defense  has  failed  to  make 
out  a  ‘particularized  need.’  ” 218  The  Court  noted  that  it  would  be 
unfair  to  permit  the  prosecution  “to  have  exclusive  access  to  a  storehouse 
of  relevant  fact,”  219  and  that  ordinarily  in  our  adversary  system  it 
should  be  the  defense  attorney  who  determines  what  is  relevant,  not  the 
judge.220 

214  See,  e.g.,  Powell  v.  United  States,  352  F.2d  705,  709  (D.C.  Cir.  1965);  United  States 
v.  Boyance,  329  F.2d  372,  377  (3d  Cir.),  cert,  denied ,  377  U.S.  965  (1964);  Brilliant  v. 
United  States,  297  F.2d  385,  392  (8th  Cir.),  cert,  denied ,  369  U.S.  871  (1962);  Berry  v. 
United  States,  295  F.2d  192,  195-96  (8th  Cir.  1961),  cert,  denied ,  368  U.S.  955  (1962); 
United  States  v.  Magin,  280  F.2d  74,  79  (7th  Cir.),  cert,  denied ,  364  U.S.  914  (1960). 

215  See  United  States  v.  Nasser,  301  F.2d  243,  245  (7th  Cir.),  cert,  denied,  370  U.S. 
923  (1962);  Franano  v.  United  States,  277  F.2d  511,  513  (8th  Cir.),  cert,  denied,  364  U.S. 
828  (1960). 

It  is  difficult  to  make  a  showing  of  “particularized  need”  or  to  “prove”  the  groundless¬ 
ness  of  an  indictment  when  one  knows  little  or  nothing  of  what  transpired  before  the 
grand  jury.  The  case  of  Lawn  v.  United  States  is  a  perfect  illustration.  355  U.S.  339 
(1958).  In  Lawn,  an  indictment  returned  in  1952  for  tax  evasion  was  dismissed  as 
clearly  in  violation  of  the  privilege  against  self-incrimination.  Defendants  had  been 
required  to  testify  and  produce  records  before  the  grand  jury  without  being  warned 
of  their  privilege  when  criminal  informations  were  pending  against  them  for  tax  eva¬ 
sion.  In  1953  another  grand  jury  indicted  defendants  for  substantially  the  same  offense. 
Defense  counsel,  strongly  suspecting  that  the  indictment  rested  upon  the  same  evidence 
which  had  been  before  the  previous  grand  jury,  sought  a  preliminary  hearing  to  deter¬ 
mine  the  basis  for  the  indictment.  The  Supreme  Court  refused  to  require  a  hearing, 
characterizing  the  suspicions  of  the  defense  as  unsupported.  Id.  at  350. 

216  384  U.S.  855  (1966). 

217  Id.  at  872-73.  The  Court  was  also  concerned  with  the  time  lapse  between  the 
grand  jury  testimony  and  the  trial  seven  years  later,  the  limited  number  of  government 
witnesses,  and  the  fact  that  two  witnesses  were  accomplices,  one  of  whom  was  a  paid 
informer.  Id. 

218  Id.  at  872.  In  addition,  the  Government  conceded  that  the  need  for  secrecy  in 
this  case  was  minimal.  Id.  at  869. 

219  Id.  at  873. 

220  Id.  at  875  &  n.22.  At  the  same  time,  an  amendment  to  the  Federal  Rules  of 
Criminal  Procedure  for  discovery  by  the  defendant  also  served  to  indicate  a  trend  of 
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While  advocates  of  grand  jury  reform  drew  much  optimism  from 
the  decision,  it  quickly  became  evident  that  Dennis  was  going  to  effect 
little  change  in  the  judicial  view  of  disclosure.  Except  in  the  Second,221 
Seventh,222  and  the  District  of  Columbia228  Circuits,  Dennis  had  little 
impact  in  the  federal  courts.  Every  other  circuit  retained  to  some  de¬ 
gree,  the  particularized  need  test.224  Thus,  while  Dennis  has  resulted 
in  some  relaxation  of  the  prohibition  against  the  disclosure  of  grand 
jury  testimony,  it  is  still  a  far  cry  from  creating  a  right  of  access  to 
testimony. 

The  Jencks  Act,225  which  generally  provides  that  no  statement  or 
report  in  possession  of  the  United  States,  made  by  a  government  wit¬ 
ness,  shall  be  subject  to  any  discovery  until  after  the  witness  has  testi¬ 
fied  at  trial,  did  not  apply  to  grand  jury  testimony  at  the  time  of  Dennis; 
but  the  Act  has  been  amended  to  embrace  such  testimony.226  Under 
the  Jencks  Act,  the  defendant  has  an  absolute  right  to  obtain  the  grand 
jury  testimony  of  a  government  witness  and  no  longer  has  to  show 
“particularized  need.”  A  major  problem,  however,  is  that  under  the 
language  of  the  Act  the  grand  jury  testimony  cannot  be  discovered 

reform.  Rule  16(a)  provides:  “fUlpon  motion  of  a  defendant  the  court  may  order  .  .  . 
the  government  to  permit  the  defendant  to  inspect  and  copy  any  relevant  ...  (3)  re¬ 
corded  testimony  of  the  defendant  before  a  grand  jury.”  Fed.  R.  Crim.  P.  16(a). 
Unfortunately,  the  rule  is  couched  in  discretionary  terms;  the  court  may  also  deny 
discovery  upon  a  “sufficient  showing”  made  by  the  Government  in  writing— in  camera 
if  necessary— that  disclosure  should  not  be  granted.  Id.  16(e);  see  Note,  Discovery  by 
a  Criminal  Defendant  of  His  Own  Grand  fury  Testimony ,  68  Colum.  L.  Rev.  311  (1968). 

221  See  United  States  v.  Youngblood,  379  F.2d  365,  366-70  (2d  Cir.  1967). 

222  United  States  v.  Amabile,  395  F.2d  47,  53  (7th  Cir.  1968),  vacated  on  other 
grounds,  394  U.S.  310  (1969)  (adopting  Youngblood  rule), 

223  Harris  v.  United  States,  433  F.2d  1127,  1129-30  (D.C.  Cir.  1970)  (essentially  adopt¬ 
ing  Youngblood  rule  but  approving  disclosure  before  trial). 

224  See,  e.g.,  United  States  v.  McGowan,  423  F.2d  413,  418  (4th  Cir.  1970)  (particu¬ 
larized  need  met  in  this  case);  Menedez  v.  United  States,  393  F.2d  312,  316  (5th  Cir. 
1968),  cert,  denied,  393  U.S.  1029  (1969)  (particularized  need  must  be  shown);  National 
Dairy  Prods.  Corp.  v.  United  States,  384  F.2d  457,  460-61  (8th  Cir.  1967),  cert,  denied, 
390  U.S.  957  (1968)  (particularized  need  still  required  but  shown  where  court  has  let 
Government  use  testimony);  Cargill  v.  United  States,  381  F.2d  849,  851-52  (10th  Cir. 
1967),  cert,  denied,  389  U.S.  1041  (1968)  ( Dennis  requirement  for  disclosure  of  testimony 
applied  only  to  impeachment,  refreshing  recollection,  or  testing  of  credibility);  Schlin- 
sky  v.  United  States,  379  F.2d  735,  740  (1st  Cir.),  cert,  denied,  389  U.S.  920  (1967) 
(particularized  need  still  exists  but  is  easily  met) ;  United  States  v.  Luxenberg,  374  F.2d 
241,  247  (6th  Cir.  1967)  (no  particularized  need  shown  where  defendants  wanted  only 
to  substantiate  stipulated  facts);  Osborne  v.  United  States,  371  F.2d  913,  919  (9th  Cir.), 
cert,  denied,  387  U.S.  946,  rehearing  denied,  389  U.S.  891  (1967)  (facts  in  Dennis  show  a 
particularized  need).  The  Third  Circuit  apparently  has  not  spoken  in  this  area,  but 
indicative  of  the  law  in  that  circuit  is  United  States  v.  Manetti.  323  F.  Supp.  683,  694 
(D.  Del.  1971)  (particularized  need  must  be  shown). 

225  18  U.S.C.  §  3500  (1970). 

226  Id.,  formerly  Pub.  L.  No.  85-269,  71  Stat.  595  (1957). 
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until  after  the  government  witness  has  testified  on  direct  examination, 
thus  giving  defense  counsel  little  time  to  review  the  grand  jury  testi¬ 
mony  for  impeachment  or  other  purposes.  In  this  respect,  disclosure 
may  have  little,  if  any,  practical  value  for  the  accused.227 

Secrecy  of  grand  jury  testimony  is  difficult  to  accept.  Nothing  is 
served  by  continued  secrecy,  since  none  of  the  traditional  reasons  for 
secrecy  will  be  affected  in  the  least  by  disclosure  after  the  grand  jury 
has  completed  its  work.228  The  accused  is  or  should  be  in  custody, 
and  any  witness  who  testifies  before  the  grand  jury  must  expect  to  be 
called  upon  to  testify  publicly  at  trial.  If  the  accused  is  guilty,  he  will 
know  the  circumstances  and  will  be  able  to  procure  perjured  testimony 
whether  or  not  disclosure  is  made;  only  the  innocent  defendant,  there¬ 
fore,  is  left  without  protection.  Such  an  innocent  accused  would  be 
best  protected  by  disclosure  so  that  he  could  show  an  accusation  to  be 
groundless.229 

The  essential  uselessness  of  secrecy  is  clear.  Several  states  in  this 
nation  statutorily  provide  that  full  pretrial  disclosure  be  granted  as 
of  right.230  There  has  been  no  substantial  protest  from  any  of  these 
jurisdictions,  as  might  have  been  expected  if  secrecy  were  actually 
necessary.  The  experience  of  California  is  instructive;  that  state  has 
been  following  a  full-disclosure  policy  with  respect  to  indicted  defend¬ 
ants  since  1897  with  no  harmful  results.231  The  California  experience 
demonstrates  clearly  that  the  dangers  of  disclosure  are  highly  exagger¬ 
ated,  since  the  grand  jury  has  remained  a  vital  force  there.232  Indeed,  at 
least  some  commentators  apparently  do  not  regard  the  disclosure  rule 
as  impairing  secrecy  to  any  substantial  degree.233 


227  Xhe  impracticality  involved  in  withholding  Jencks  Act  material  until  after  testi¬ 
mony  at  trial  is  great,  and  results  in  considerable  delays.  As  a  result,  district  courts  often 
either  order  or  suggest  that  the  Government  give  the  “section  3500”  material  to  the 
defendants  several  days  before  the  witness  testifies. 

228  See  8  J.  Wigmore,  Evidence  §  2362  (McNaughton  ed.  1961).  “There  remain, 
therefore,  on  principle,  no  cases  at  all  in  which  after  the  grand  jury's  functions  are 
ended ,  the  privilege  of  the  witnesses  not  to  have  their  testimony  disclosed  should  be 
deemed  to  continue.”  Id.  (emphasis  in  original). 

229  Pittsburgh  Plate  Glass  Co.  v.  United  States,  360  U.S.  395,  405-08  (1959)  (Brennan, 
J.,  dissenting).  See  also  Calkins,  Grand  Jury  Secrecy,  63  Mich.  L.  Rev.  455,  461-62 
(1965). 

230  See,  e.g.,  Calif.  Penal  Code  §  938.1  (West  1970);  Iowa  Code  Ann.  §  772.4  (1950); 
Ky.  Rev.  Stat.  §  5.16  (1969);  Minn.  Stat.  Ann.  §  628.04  (1947). 

231  Calkins,  Grand  Jury  Secrecy,  63  Mich.  L.  Rev.  455,  466  n.42  (1965).  See  generally 
Louisell,  Criminal  Discovery :  Dilemma  Real  or  Apparent?,  49  Calif.  L.  Rev.  56  (1961). 

232  48  Calif.  L.  Rev.  160,  161-62  (1960). 

233  Kennedy  &  Briggs,  Historical  and  Legal  Aspect  of  the  California  Grand  Jury  Sys¬ 
tem,  43  Calif.  L.  Rev.  251,  265-66  (1955).  “The  hard-won  right  of  secrecy  remains 
substantially  unimpaired  in  California.”  Id.  at  266. 
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California  is  a  large  and  diverse  state  which  cannot  be  dismissed  as 
atypical  of  the  United  States.  If  such  a  jurisdiction  can  lift  the  veil 
on  grand  jury  proceedings  after  termination  but  before  trial,  there  is 
no  reason  why  any  jurisdiction  would  not  be  equally  able  to  do  so.  It 
is  still  more  difficult  to  accept  the  traditional  argument  that  secrecy 
is  necessary  if  the  grand  jury  is  to  be  a  viable  institution.  With  or 
without  pretrial  discovery  of  testimony,  the  grand  jury  will  remain 
a  potent  force;  but  such  disclosure  is  needed  to  ensure  every  accused 
a  full  opportunity  to  protect  his  constitutional  rights. 

Conclusion 

Present  grand  jury  policies  no  longer  serve  a  useful  purpose.  Deny¬ 
ing  a  witness  or  de  facto  defendant  counsel  before  the  grand  jury, 
preventing  pretrial  disclosure  of  grand  jury  minutes  to  the  defendant, 
and  refusing  to  quash  an  indictment  based  on  incompetent  or  illegal 
evidence  are  all  holdovers  from  a  time  when  the  grand  jury  was  or  was 
believed  to  be  the  people’s  shield  against  governmental  tyranny.  But 
the  grand  jury  has  changed  radically  in  function.  It  is  no  longer  a  group 
of  peers  sitting  to  protect  citizens;  instead,  it  is  an  arm  of  the  state,  more 
powerful  than  ever  before,  serving  the  ends  of  the  prosecution.  The 
only  result  of  the  present  policy  is  to  deprive  defendants  of  the  full 
exercise  of  their  rights,  and  to  force  them  to  undergo  what  may  be 
needless,  expensive,  embarrassing,  and  hazardous  trials. 

The  greatest  hope  for  reform  lies  in  strong  remedial  legislation  aimed 
at  eliminating  the  various  abuses  detailed  above,  for  courts  tend  to  cling 
steadfastly  to  precedents.  Statutory  rights  should  be  created  to  provide 
for  counsel  before  the  grand  juries;  to  provide  for  full  disclosure  of 
the  minutes  of  grand  jury  proceedings  after  the  proceedings  are  con¬ 
cluded  and  prior  to  trial;  to  provide  that  grand  jury  inquiry  end  upon 
securing  an  indictment,  so  that  the  grand  jury  cannot  be  used  by  the 
prosecutor  as  an  evidence-gathering  tool;  and  to  require  that  no  indict¬ 
ment  be  returned  except  upon  legal  and  admissible  evidence,  with  the 
provision  that  one  not  so  based  shall  be  quashed.  This  legislative  re¬ 
form  might  well  re-establish  the  grand  jury  as  the  guardian  of  individual 
rights.  With  less  secrecy  and  more  accountability  to  the  public,  the 
grand  jury  could  better  fulfill  its  responsibility  of  making  an  initial 
determination  of  probable  cause  and  become  a  fairer  stage  in  our  crimi¬ 
nal  justice  system. 
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